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The legal element stresses the connection between a citizen’s
allegiance to a particular nation and the obligation of that nation’s
government to protect its citizens.! The central distinction is be-
tween citizen and alien. The citizen is subjected to the nation’s
rule in exchange for the protection of person, property and, per-
haps, liberty. This is a passive conception of citizenship; there is
no emphasis on active participation in the formation of the na-
tion’s laws and policies. Identification with, or attachment to, a
particular people or state is assumed rather than emphasized.

In the contemporary world, citizenship is utilized as a legal
category to allocate the more than five billion people on our
planet among the various nation-states. There are three basic
modes of acquiring citizenship: descent, birth within a country,
and naturalization. The first two modes are inherently passive,
since people cannot select their parents or control their own place
of birth. Naturalization theoretically enables people consciously
to select membership in a society. In actuality, however, any par-
ticular choice might be foreclosed, limited, or compelled by in-
ternational politics. Currently, the starting point for the interna-
tional legal standard is citizenship by birth within a country. With
certain recognized exceptions — e.g., children of diplomatic per-
sonnel — every person born within the territorial boundaries of a
nation is almost invariably considered a citizen of that state.?

In the political theory element, the allegiance-protection rela-
tionship is only a minimum condition of citizenship. Beginning
with Aristotle, theorists have made a sharp distinction between
citizen and subject. Citizens are seen as active participants in the
political community; subjects — a category which at various times
has included such groups as slaves, serfs, and women — are es-
sentially passive objects of the political community. In political
theory, the active participation by citizens in shaping their politi-
cal community is seen as transforming the nature of their mem-
bership and the quality of their lives. The pursuit of joint, com-
mon objectives provides solidarity among citizens, and that sense
of shared membership becomes an integral part of each citizen’s
personal identity.?

In the modern world, the two political theory categories —
subject and citizen — for thinking about an individual’s relation-
ship to the political community have become merged. The rise of
the nation-state legally united the manifold allegiances of medie-
val man into a single but comprehensive loyalty. This integration
was accomplished not only through the multiplication of the
claims which the state makes upon its citizens, but also through
the opposite process of recognizing the rights of the individual to
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participation — primarily as a voter — in ostensibly democratic
forms of government.*

The nature of the modern state also requires the extension of
the franchise to ever larger groups. Voting, even in one-party
states and military dictatorships, is a critical form of mass mobi-
lization and legitimation. As a result, there has been an ever-
accelerating increase of citizens (defined as eligible voters) and a
corresponding decrease of subjects. That is why most political
scientists identify “the citizenship issue” with the entry into poli-
tics — the way in which different societies handle the decision as
to when groups obtain access to the political process.’

The American experience illustrates the historical process
which merged the two elements. According to English common
law, subjects owed allegiance to the Crown and were reciprocally
entitled to the Crown’s protection. Early American authorities
transformed subjects into citizens. “‘Subject’ and ‘citizen’ are, in
a degree, convertible terms as applied to natives,” said Chancellor
James Kent in his Commentaries, “and though the term ‘citizen’
seems to be appropriate for republican freeman, yet we are,
equally with the inhabitants of all other countries, ‘subjects’ for
we are equally bound by allegiance and subjection to the govern-
ment and the law of the land.”® With the abolition of slavery no
one was merely a subject; American political processes gradually
extended the formal rights of citizenship to previously excluded
groups. By 1971, when non-English literate citizens were given
access to the polls, the democratization of the electorate, which
had begun in the early nineteenth century, was completed.’

Note that the identification of citizenship with having the right
to vote corresponds well with the legal notion of citizenship. Both
treat citizenship as an essentially passive right. In a world where
there are by legal definition very few subjects, citizens, unlike
aliens, have the right to vote. But access to the franchise by itself
is not sufficient to turn otherwise passive individuals into active
participants in the civic processes through which Aristotle
thought they and society might achieve virtue. That is why the
concerns embedded in normative political theory are not ex-
hausted by the empirical political science measure of access to
the franchise. Like legal citizenship, the right to vote in modern
society is a necessary, but not sufficient, component of the politi-
cal theory conception of citizenship.

The concern here is with the more active political theory con-
ception of citizenship. The legal dimensions of Israeli citizenship
are explored because legal membership in a state is usually a pre-
requisite to active participation in the polity.® As such, the legal
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parameters for citizenship in Israel affect the nature and quality of
an individual’s membership. Moreover, the distinction between the
legal and political elements in the modern conception of citizenship
is, in reality, only a useful analytic tool; in contemporary usage,
each element borrows from the other. An examination of the legal
dimensions, therefore, also points to problematic areas for the de-
velopment of a viable political conception of Israeli citizenship.

IT

In 1950, Israel enacted the Law of Return: “Every Jew,” it pro-
claims, “has the right to come to this country as an immigrant.” In
1952, the Nationality Law was enacted. Under this law, Israeli
citizenship is acquired by residence, by birth within the country, by
return, or by naturalization.!® It made citizenship by return the
primary means for Jews to obtain Israeli nationality. This is a con-
scious departure from contemporary practice in which citizenship
by birth within a country is usually recognized as the primary
means for obtaining citizenship.

The establishment of Israel in 1948 was the culmination of the
Zionist movement, the national liberation movement of the Jewish
people. The Law of Return reflects Zionist ideology. As then Prime
Minister David Ben-Gurion explained to the Knesset (parliament):

This law does not provide for the State to bestow the right
to settle upon the Jew living abroad; it affirms that this
right is inherent in him from the very fact of being a Jew;
the State does not grant the right of return to the Jews of
the diaspora. This right preceded the State; this right built
the State; its source is to be found in the historic and never
broken connection between the Jewish people and the
homeland.!

Under the Law of Return, an immigrant’s visa is given to every
Jew (and a non-Jewish close relative)'> who expresses a desire to
settle in Israel (unless the Minister of Justice finds him/her engaged
in anti-Jewish activity, poses a health menace, or is a criminal
fleeing justice).'* Moreover, a Jew who arrives in Israel under an-
other visa (e.g., tourist, student) may subsequently request an im-
migrant’s certificate under the Law of Return.'* Most importantly,
every Jew born in the country is considered by the Nationality
Law to have acquired citizenship by return.'®

Thus the interlocking provisions of the Law of Return and the
Nationality Law provide for virtually automatic citizenship for any
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Jew. With regard to actual immigrants under the Law of Return,
the Nationality Law does not stipulate any residency requirement.
It applies alike to stateless persons and holders of other citizen-
ship. Nor does the acquisition of citizenship by return require the
taking of any oath or other formal declaration of allegiance. Since
the Israeli government cannot withhold citizenship by return from
Jewish immigrants and their close relatives (other than for the three
exceptions noted above), it operates automatically. For native-born
Israeli Jews, the automatic citizenship-by-return functions like citi-
zenship-by-birth.

The interlocking provisions of the Law of Return and the Na-
tionality Law also point to three basic values held by the Zionist
founders of the state. First, the Israeli laws provide a symbolic
identification for native-born Jews with returning Jews because
world-wide Jewry was seen as one people. All Jews, everywhere,
were entitled to become Israeli citizens. Citizenship in the Jewish
state was seen as yet another way of promoting unity among Jews.
Second, the Zionist founders plainly believed in an activist Israeli
citizenship. A person is most usually Jewish by birth, a passive
acquisition of membership in the Jewish people. Sometimes a per-
son becomes Jewish by conversion; a Jew by choice takes an active
role in acquiring membership in the Jewish people. Similarly, re-
turn emphasizes the (theoretically) free choice of a Jew to immi-
grate to Israel and to throw in his/her lot with other Jews who are
creating the third Jewish commonwealth. By having native-born
Israeli Jews acquire citizenship by return rather than by his birth in
the country, the Zionist founders were emphasizing the high value
they placed on active participation in rebuilding the Jewish state.
Third, the citizenship laws make a clear differentiation between
Israeli Jews and non-Jews. This distinction is a deliberate result of
Zionist ideology which sees Israel as the state for the Jewish peo-
ple.

Citizenship based upon the Law of Return poses some very real
and particularistic problems. From contemporary legal and politi-
cal theory conceptions, it is at once too broad and too exclusion-
ary. It is too broad in that every Jew, and even his/her non-Jewish
close relatives, whatever the strength or substance of his/her iden-
tification, and whatever his/her geographic location, is eligible for
citizenship in a nation-state that is legally defined by geographic
borders. It is too narrow in that a portion of those born within Is-
rael who are not Jews are granted citizenship on a differential ba-
sis; their acquisition of citizenship serves to emphasize what dis-
tinguishes them from a majority of their fellow Israelis, not what
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they all have in common. But the political theory concept of citi-
zenship is based on shared, common status.

The values embedded in the citizenship laws set the agenda for
some of the most bedeviling issues confronting Israeli society to-
day. Halakhah is an integral component of each issue.

I

Since 81 percent of Israel’s population acquires citizenship in
the state via the Law of Return, a form of citizenship by descent,
the first issue is “Who is a Jew”? Israel calls itself the “Jewish
state” but what that means is far from clear. The nation has never
adopted an official overall policy about the position of Judaism in
the state. It does not enforce all the norms of Judaism as part of its
operating legal system. Israel is not a theocracy. The laws enacted
by the democratically elected Knesset, not halakhah, are the su-
preme law of the land.

Neither is Israel a completely secular state. The government
maintains formal links with the institutional organs of religious
denominations and subjects individuals to religious rules by vesting
religious courts with the authority to resolve matters of personal
status. For those matters, Jews, Muslims, Druze, and the members
of ten recognized Christian communities'® are mandatorily subject
to the jurisdiction of religious courts. Legally, Judaism is not the
state religion of Israel; it is only one of Israel’s fourteen estab-
lished religions.!?

There is no denying, however, that at times Orthodox Judaism
functions in the Israeli polity as if it were the official state relig-
ion.'® Thus, for example, any Jew in Israel, regardless of his/her
beliefs, must utilize the state’s rabbinical courts, which are Ortho-
dox, for marriage and divorce. There is no secular marriage or di-
vorce in Israel, and within the state marriages and divorces by
other streams of Judaism — Reform, Conservative, Reconstruction-
ist — are not legally recognized.!” For the dayanim (rabbinical
court judges) to solemnize a marriage, they must first be satisfied
that both individuals are Jews. Halakhah defines a Jew as a person
born of a Jewish mother or converted to Judaism by a recognized
beit din (rabbinical court). For the Israeli dayanim, this halakhic
requirement means that the conversion must have been supervised
by an Orthodox rabbi and approved by an Orthodox beif din. To
decide whether an individual was born a Jew, the dayanim must
determine whether that person’s mother was a Jew. In order to de-
termine the mother’s status, the dayanim must know whether her
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mother (the individual’s maternal grandmother) was Jewish, and so
on, theoretically ad infinitum. Rabbinical courts applying this test
end the trace-back process only when they reach a woman whose
Jewishness they do not question.

These halakhic norms (among others) have created innumerable
controversies. Most Jewish Israelis are not Orthodox. Approxi-
mately 20 percent of Israeli Jews define themselves as dati
(religiously observant) or Orthodox. Another 35 to 40 percent de-
fine themselves as “traditional” (i.e., observe most halakhic prac-
tices but do not feel bound, from an internal perspective,? by Or-
thodox halakhic norms). The balance (40-45 percent) define them-
selves as “secular.””! Many non-Orthodox Jews are not sympa-
thetic to the rabbinate’s refusal to perform marriages for individu-
als who consider themselves Jewish.

The halakhic definition of “who is a Jew” has not been utilized
under the Law of Return. The 1950 law simply stated that “every
Jew” who immigrates is entitled to Israeli citizenship. So early on
the courts had to decide who was a Jew under this law. In Rufeisen
v. Minister of the Interior (1962),%* the Supreme Court decided, 4-
1, that the Law of Return was a secular law of the State and need
not be interpreted in conformity with halakhah. Rufeisen was born
in Poland of Jewish parents. During World War II he converted to
Catholicism, and in 1945 he joined the Carmelite Order. He subse-
quently settled in Israel as a Carmelite Monk. In 1958, as “Brother
Daniel,” he applied for citizenship under the Law of Return. Para-
doxically, if the court had applied the halakhic definition, Brother
Daniel would have been considered Jewish: he was born of a Jew-
ish mother.?® If the court had applied the sociologists’ subjective
definition (anyone is a Jew who identifies himself as such), Brother
Daniel would also have been eligible under the Law of Return: he
perceived himself as “ethnically Jewish” (a member of the Jewish
people) although religiously a Catholic. This latter position was
that of the lone dissenter on the Supreme Court, Justice Cohn.?*

Instead, the Supreme Court majority created its own judicial
definition of who is a Jew under the Law of Return. “[B]ecause the
Law of Return is an Israeli statute, originally enacted in Hebrew
and not translated, the term ‘Jew’ must be interpreted in the sense
that it is understood by Jews, for they are nearest to the subject
matter of the Law and who better than they know the essential
content of the term ‘Jew’?”% On that basis, an individual who had
voluntarily converted to Christianity, and who remained a practic-
ing monk was held not to be a Jew for purposes of the Law of Re-
turn.
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