SUCCESSION TO PUBLIC OFFICE
IN RABBINIC LAW:
REMARKS ON THE THREE KETARIM
BY R. MOSES SOFER (1762-1839)

Stuart A. Cohen

This article comprises an annotated translation of a responsum (Orah
Hayyim, No. 12) by R. Moses Sofer (the “Hatam Sofer”; 1762-1839). The is-
sue addressed is one central to all political discourse — legitimate succes-
sion to public office. Particularly noteworthy, however, is Sofer’s analysis
of this question by explicit reference to the differences between the char-
acters of office in the three governmental demesnes known to Jewish tradi-
tion as “ketarim.”

The following text constitutes an annotated translation of a respon-
sum (Orah Hayyim, No. 12 — edtn. Pressburg, 1839, folios 5a-6a) by R.
Moses Sofer (the “Hatam Sofer,” 1762-1839), the leading figure of
Hungarian Orthodox Jewry. Composed in response to an enquiry
concerning the appointment to a rabbinical position in nineteenth cen-
tury Hungary, the text reveals much about the author and the style of
contemporary rabbinic discourse.! Far greater, however, is the amount
of light which it sheds on the wealth of material to be found in classic
Jewish sources concerning a central issue of all political discourse —
that of legitimate succession to public office.

As Sofer’s citations of earlier literature indicate, he was not the
first halakhic authority to address himself to this subject. Indeed, not
the least of the merits of his text is the manner in which it collates
references scattered throughout the literature of the Talmud (although
only the Babylonian Talmud — hereafter TB — is explicitly cited), the
codes (especially Maimonides’ Mishneh Torah), and the responsa. He
was, however, apparently the first important halakhic authority to
tackle the subject by noting the various categories of public office in
Jewish life. Specifically, Sofer here notes the differences appertaining
to the rights of succession in the clusters of offices which traditional
Judaism classified under the rubrics of the three “crowns” (ketarim):
that of the torah; that of kingship (malkhut); and that of priesthood
(kehunah).

Sofer himself does not, in this responsum (or in any other source
that this author has been able to trace), attempt to define the precise
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composition of each of these domains of public authority. Neither does
he dwell on the differences — theoretical and practical — of their
functions. Accordingly, the text at hand is often surprising in its omis-
sions: some of the basic talmudic source references for discussion on the
three ketarim are ignored altogether; so, too, are those biblical com-
mentaries which help to elucidate their origins.?

To say that is not to imply that Sofer’s use of the terminology of the
ketarim is little more than a literary affectation. On the contrary,
what is perhaps most striking about the present responsum is the evi-
dence which it supplies for the contention that Sofer possessed an inte-
grated view of the tripartite system to which he related. He did not,
clearly, regard the ketarim as fossils — artifacts of a particular stage
of Jewish constitutional development which had long since lost all im-
portance and relevance. His discussion reveals that he considered them
to have enjoyed a linear history. Each keter had demonstrated its re-
spective capability to adapt to various developments in the Jewish
political saga; at the same time, however, each had retained its in-
trinsic links with the characteristics evinced by its earlier manifesta-
tions. It is this element of stability which underlays his justification
for deriving present principles of appointment from earlier precedents.
The rabbinate of his own day, accordingly, is (in his view) appointed
in accordance with the criteria ordained for Moses — the very first in-
cumbent of office in the keter torah. The nesi’im of Talmudic times
(and, by inference, their successors to civic office in all subsequent dias-
pora communities), inherited the mantle of the malkhut first worn by
the kings of Israel. Finally — and perhaps most excitingly in terms of
sheer conceptual imagination — the synagogue officials of his own day
are regarded as the successors of the sacerdotal officers who occupied
positions in the keter kehunah during the Temple period.?

Of the many implications of this argument, perhaps the most im-
portant is theoretical. Sofer’s conception of the basic continuity of the
criteria for public appointments in Jewish life — and his clear demar-
cation of the differences between those criteria for separate offices —
constitute a striking testimony to the underlying Jewish concern with
basic issues of political import. It provides evidence of the richness of
the Jewish political tradition and — more specifically — of its unceas-
ing effort to retain its own unique version of the principle of power-
sharing embedded in its covenantal premises.

A Note on the Style and Subject of the Text

As will be immediately evident, Sofer’s responsum needs to be read
with great care. Couched in the esoteric style characteristic of its
genre, it is at various points elliptic and diffuse. The text throughout
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presumes an intimate acquaintance with the classic texts of halakhic
discourse (especially the Talmud, Maimonides, the tosafot, the great
halakhic codes and their commentaries, earlier responsa, and biblical
exegesis) — many of which are referred to by only the briefest of refer-
ences.

Moreover, the responsum — at first glance — gives the impression
of being somewhat diffuse. The point at issue is relatively uncompli-
cated — and not entirely novel: the rights of a son to succeed his father
to the position of communal rabbi (rav ha-Kehillah), despite the op-
position to the appointment on the part of some of the lay communal
leaders. The answer, too, is comparatively straight-forward. Such po-
sitions do not pass by inheritance, and are therefore dependent on com-
munal consent.? The path from enquiry to response is, however, some-
what tortuous. Sofer hardly misses an opportunity to elaborate on
seemingly tangential points of aggadic interest (such as the precise na-
ture and cause of Moses’ speech defects); nor does he pass up an occasion
for scoring points (correcting a reference here, restructuring the text
there), and in the process demonstrating his own command of the
sources.

The major disadvantage of this style is the demands which it
places on the reader. The threads need to be carefully compartmental-
ized and the mental somersaults of pilpul (lit. “pepper”) have to be
clearly understood. Its great advantage, however, lies in the opportu-
nity which it provides for the detailed exposition of an underlying
thesis — and the examination of its various implications and compo-
nent variables. It is for this reason that the present text is here trans-
lated and annotated. It would appear to present evidence of both the
resilience of the concept of the three ketarim and of its many interest-
ing — and practical — applications.

Text:
I. Greetings

IL. Dear ones, you have sent me [an enquiry] from Pressburg to this
place at which I am resting in order to take the good air. The essence of
your enquiry is that in a certain province the esteemed Rabbi “X”
wishes to inherit the seat of the rabbinate of the province previously
occupied by his late father, Rabbi “Y,” may his memory be blessed. The
son is indeed worthy of the mantel [Heb. itztalah]; however, a certain
local dignitary [nagid] opposes his appointment....

III. The matter has been referred to my decision. If I agree that ac-
cording to the law of the Holy Torah he might inherit his father — so
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be it. Moreover, it is hinted that the law is simple, and — as set down
in TB Ketubot and in Maimonides — the decision should go in favor of
the son....

IV. Behold Maimonides in chapter one of the Laws of Kings states
clearly that kingship — and all appointments in Israel — pass by in-
heritance from father to sons. [This decision is itself] derived from a
long passage in TB Ketubot 113b, expounding the verse “And the king-
dom he gave to Joram for he was the first-born.”> And this apparently
needs some investigation, for the TB at the beginning of [tractate] Rosh
Ha-Shanah states that in the case of kings of Israel, the years of the
reign are numbered from the Nisan [following their coronation] — even
though the new ruler be the son of a king and appointed in Adar.6 The
implication [of this discussion] is that even a king who is the son of a
king is subject to the rules of annual countings, which do not commence
until the first of Nisan — a clear contradiction to the assumption that
the son would automatically inherit the kingship from his father im-
mediately, as is the case in all other inheritances.

V. This apparent paradox can be explained by stating that the
kingship in Israel is not comparable to other forms of inheritance. [It
thus also differs from] the case of non-Jewish kings, who own the land
and will it to their sons, whether they be wise or foolish. In the Jewish
case, the portion [nahalah] is not theirs, only the office [rak ha-kiseh
yagdil]. Thus, if the son matches up to his father and is fitted for the
office, he may inherit the throne — even if others are worthier than
he. But if he does not match up to his father, others may officiate in
his stead (see also Hagahot Maimoniyot on chap. 1 of Maimonides,
ibid.).” Thus, there is nothing automatic about the appointment of a son
of a king to his father’s place. That is why the Talmud, op. cit., states
that we do not commence counting the years of his reign immediately
from Adar. Rather, it is necessary to investigate whether he is a fit
and proper person for the kingship or not. Only if he does indeed match
up to his father is he regarded not as a “new figure,” but an inheritor. In
this sense I have annotated my copy of the Talmud at Tosafot to TB So-
tah 41b, s.v. “On that....”8

Now as to the difficulty encountered by the esteemed author of Se-
fer Be’er Sheva and Ma’ayan Hokhmah, viz: how could Rehoboam the
son of Solomon be appointed king? After all, his mother was not an Is-
raelite (being Na’amah the Ammonite — and even had she been prop-
erly proselytized, Rehoboam would still not have been eligible for in-
clusion in the category of those “who are from among your bretheren.”)°
I would humbly resolve this by saying that only at the beginning of the
dynastic line [ha-simah] are we commanded to appoint a king of pure
descent, in the same sense implied by the verse: “from amongst your
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bretheren you shall appoint a king.” Thus, for instance, we appointed
over us David, King of Israel, who was of choice descent and was with-
out fault. Provided they matched up to their fathers, he and all his
descendants merited the office — even if one of them was not of abso-
lutely pure descent but the son of a non-Israelite woman. For we have
found no warning to the effect that he [Rehoboam] was not to wear the
crown of kingship. Rather, the warning was directed towards us, not to
appoint him over us. Indeed, we did not appoint him, he took the crown
by virtue of inheritance.

VI. And at the end of the first chapter of TB Megillah [13b], it is
said that when greatness is decreed to a man, it is decreed to him and to
his descendants for evermore; as it is said: “He setteth them up forever
and they are exalted.” But if they are over-proud, He humbles them,
as it is said: “And if they be bound in fetters, and He holds them in
cords of affliction.”10 At first glance, this seems a difficult passage.
What need is there of a special verse to state that the Almighty de-
crees greatness to him and his heirs? Is there not a legal instruction
that his sons inherit his greatness? [We can resolve this difficulty by]
saying that Heaven decrees that he will merit sons who will match up
to their fathers and will justly inherit them; but if they are over-proud
then the Almighty punishes them by decreeing that their sons will not
match up to them. This, indeed, was the blessing accorded to our king,
King David, viz: that the kingship would never depart from his sons,
i.e., that amongst his descendants there will always be one who will
match up to their fathers, and thus the line will never cease. This con-
stitutes the superiority of the house of David over all other kings of
Israel.

VIL It is in this sense that we are to understand TB Avodah Zarah
[14a], on the verse: “Behold, I have made thee small among the na-
tions; thou art greatly despised” — which is interpreted to mean: thou
art greatly despised, when sons of kings do not inherit their fathers.
Thus we have found in the case of the eight kings of Edom, that not one
of them succeeded his father.!! And initially it seems necessary specif-
ically to note that [the verse] says: “I have made thee small among the
nations.” On a matter which is only by consent, they thus agreed
amongst themselves. There was therefore no reason to say “I have
made thee small amongst the nations.” In fact, however, the Aramaens
thus consented amongst themselves for honor and utility that an imbe-
cile son of a king should not be appointed and should not be worthy to
rule them and to inherit the kingship from his father. They, therefore,
consented not to appoint a king unless he was worthy of the post and
this was close to Judaism [da’at torah] and meritorious and correct.
Nevertheless, it is evidence of the extent to which they are despised
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that they never merited that the son of a king would be worthy of the
kingship: for although he was groomed to the throne, in the passion of
his heart he did not learn wisdom and the art of kingship. But the op-
posite was so in the case of the house of David, all of whose sons were
worthy of kingship. That is how it appears to me.

VIII. What does require attention is the language of the Rashba at
the end of responsa no. 300. “Further, even if the father was not able to
continue his office, if the son was worthy, etc.,” justice [shurat ha-din]
dictates that he [i.e., the son] should have precedence over all other
men. For I have observed that it is the custom of such places that sons
are appointed cantors [hazzanim] by communal consent instead of their
fathers...and our sages of blessed memory stated a primary rule that in
all matters of appointment, provided the son is worthy, he has prece-
dence over all other men. Even a High Priest [kohen gadol], if his son is
worthy, etc...the son takes precedence, as it is said: “the son that is
priest in his stead.”?

This language demands investigation. (i) Why is this matter made
dependent on custom? Surely it is a law of the Torah? (ii) Furthermore,
why is the matter made dependent upon the consent of the community?
Are not its members constrained to appoint a son to succeed his father,
provided the son matches up to his father? (iii) Furthermore, what is
the meaning of the phrase “even the High Priest”? Indeed, what is the
relevance of the High Priest to our entire subject?

IX. It seems to me that [these difficulties can be resolved] by exam-
ining TB Yoma 72b, where biblical support is found for the contention
that a High Priest is succeeded by his son. Why, indeed, is such support
necessary? Do we not learn from the Sifrei that all appointments in Is-
rael pass by succession (a principle derived from the verse — concerning
kings — “amongst all Israel”; as Maimonides states in chapter one of
the Laws of Kings). If that is so, why is a special verse necessary for
the High Priest? Especially is this so since we do have one explicit ex-
ception [to the rule of succession], i.e., the priest anointed for war
[mashuah milkhamah] concerning whom it is written “when he comes
into the tabernacle” (as Maimonides rules in chapter 4 of the Laws of
Holy Vessels).!® The difficulty here is why should the priest anointed
for war be different from any other appointment? The solution is to say
that the law of succession applies only to a king and those holding like
appointments, such as those offices specified by the Jerusalem Talmud
and quoted in the Tosafot (s.v. “That day...”), i.e., communal officers
[shoterei rabbim], charity wardens [gabbayei zeddakah], judicial
clerks [soferei ha-dayyanim], and those who strike with straps. How-
ever, all sacerdotal appointments [minuyei kedushah] are not included
in this rule. That is why the case of the High Priest necessitates a
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