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This essay is a critical evaluation of John Locke's account of natural 

right as it is manifest in the biblical scholarship of J. Wellhausen and 
CE.B. Cranfield. It provides a summary of the accounts of law given by 
Wellhausen and Cranfield respectively in order to show that certain views 

of law, that is, certain theological-political teachings, have been central to 
the emergence of modern biblical scholarship. In both Wellhausen and 

Cranfield it can be observed that stylistic and literary arguments are 

mustered in support of theological-political teachings. Finally, we argue 
that these accounts of "law" and "right" find their formative articulation 
in the writings of J. Locke, and in particular, in his early work entitled, 

Questions Concerning the Law of Nature. 

Judaism is everywhere historically comprehensible, and yet it is 
a mass of antinomies. We are struck with the free flight of 

thought and the deep inwardness of feeling which are found in 
some passages in the Wisdom and in the Psalms; but, on the other 

hand, we meet with a pedantic asceticism which is far from 
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lovely, and with pious wishes the greediness of which is ill 

concealed; and these unedifying features are the dominant ones 

of the system. Monotheism is worked out to its furthest conse 

quences, and at the same time is enlisted in the service of the 
narrowest selfishness; Israel participates in the sovereignty of 
the One God. The Creator of heaven and earth becomes the 

manager of a petty scheme of salvation; the living God descends 
from His throne to make way for the law. The law thrusts itself 
in everywhere; it commands and blocks up the access to heaven; 
it regulates and sets limits to the understanding of the divine 

working on earth. As far as it can, it takes the soul out of religion 
and spoils morality. 

J. Wellhausen, "Israel," reprinted from Encyclopedia Britannica1 

Wherefore the law is holy, and the commandment holy, and just, 
and good. 

Apostle Paul in Rom. 7:12 

This law [Stoic natural law], denoted by these terms should be 

distinguished from natural right [jus naturale]; for right [jus] 
consists in the fact that we have a free use of something, but law 

[lex] is that which either commands or forbids some action 

(Question I, folio 11). 
When we claim that the private interest of each individual is 

not the foundation of the law of nature we do not want to be 
understood to claim that the common right [jus] of men and 

private interest of each individual are things opposed to one 

another, for the law of nature is the greatest defense of the 

private property of the individual (Question XI, folio 107). 
John Locke, Questions Concerning the Law of Nature 

Introduction 

Maimonides' Treatise On the Art of Logic presents, inter alia, an 
account of the divisions of the sciences. In the final chapter of this 

treatise, which is a survey of the sciences, Maimonides places the 

study of religion in the category of political science and he therefore 
identifies the teachings of religion with the nomoi of the ancient 

political philosophers. He writes: 

The learned men of past religious communities (milal) used to 

formulate, each of them according to his perfection, regimens 
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and rules through which their princes governed the subjects; 
they call them nomoi; and the nations used to be governed by 
those nomoi. On all these things, the philosophers have many 
books that have been translated into Arabic, and the ones that 
have not been translated are perhaps even more numerous. In 
these times, all this ? I mean the regimes and the nomoi ? has 
been dispensed with, and men are being governed by divine 
commands.3 

To be sure, the reading of this passage as if it makes an emphatic 
identification of religion and politics, as was argued by L. Strauss,4 
such that one may even replace or approximate the other, has been 
criticized recently by J. Kraemer.5 Kraemer remarks that there would 
be no dispute over Maimonides' comments if Strauss had contended 
that "one of the functions of the Torah is political"6 (italics Kraemer's), 
but Kraemer criticizes the extent of the Strauss identification. I will 

engage the various readings of Maimonides' passage on another 
occasion. It is sufficient for my purpose here to note that the 

teachings regarding political things given within religion and within 
political philosophy are often traversing the same province of knowl 

edge. One of the functions of the Torah, as Kraemer rightly judges, 
is political. It is not surprising then that the study of religion is often 
a study of the nature of politics or conversely the study of political 
science is often a study of religion. It is the purpose of this inquiry 
to show the interanimation of political thought and religion, not only 
in classical antiquity or in the middle ages, but in several key 
documents in the history of modern thought. Specifically, I argue 
that two central writers in the history of biblical scholarship, J. 

Wellhausen and C.E.B. Cranfield, are indebted to the political thought 
of J. Locke, one of the founders of modern political philosophy. A 

corollary of this argument is that the last century of biblical scholar 

ship is part of a political tradition of which it is either unaware or 

does not often acknowledge, or if the political tradition is acknowl 

edged, it is assumed to an adjunct or independent discipline to so 

called "objective" historical scholarship. An exposition of the pleine 
connaissance de cause of this scholarship requires the evaluation of its 

foundations in political thought. An examination of these two bibli 

cal scholars, together with a study of one of John Locke's treatises 

allows us to isolate three moments in the history of religion and 

politics. In the case of Wellhausen, we have the rare opportunity to 

examine the foundations of one hundred years of scholarship on the 
Hebrew Bible because Wellhausen's writings initiated a revolution 
which has had near ubiquitous influence on biblical study in the 
twentieth century. Cranfield's contribution is yet to be fully deter 
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mined. The selection of these two writers, however, allows me to 
isolate a central issue in this inquiry. Both Wellhausen and Cranfield 
consider themselves to be Christian writers; their works are an 

exposition of what they maintain to be Christian teaching. They are 

at the same time advocating markedly different accounts of law 
within Christianity, that is, their understandings of the relation 
between the Hebrew Bible and the New Covenant are distinct from 
one another. It follows from this that their expositions of the relation 
between Judaism and Christianity, and their understandings of the 
content of Christian teaching, are opposed to one another. Despite 
these differences, they can be identified as belonging to a common 

tradition of political thought. 
The comparisons between the three writers are made on the basis 

of the study of the following texts; J. Wellhausen's Prolegomena to the 

History of Ancient Israel (first published in 1878) and his article 
entitled "Israel" in Encyclopaedia Britannica (first published in 1881),7 
C.E.B. Cranfield's two volume commentary on Paul's epistle to the 
Romans entitled The Epistle to the Romans* (volume I was published 
in 1975 and volume II was published in 1979), and J. Locke's Ques 
tions Concerning the Law of Nature9 (first published in 1954, but 
probably written between 1660 and 1664). 

J. Wellhausen 

Although Wellhausen's Prolegomena was written over one hun 
dred years ago, the direction it establishes for an understanding of 
the composition of the Old Testament continues to this day, and 
almost every major issue that continues for debate in biblical stud 

ies, although perhaps not in Near Eastern Studies as a whole, was 
formulated by Wellhausen. Yet not all of us who are the inheritors 
of Wellhausen's instauration have an adequate knowledge of the 
reasons for his formulation; few biblical scholars seem to know of 

Wellhausen's startling and extreme statements about Judaism, sev 
eral of which I have quoted at the beginning of this essay.10 In the 
introduction to the Prolegomena, Wellhausen explains the intellec 
tual journey that brought him to his views on the composition and 

teachings of the Old Testament. 
The first sentence of the introduction is germane to his story. He 

ponders: 

In the following pages it is proposed to discuss the place in 

history of the "law of Moses;" more precisely, the question to be 
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considered is whether that law is the starting-point for the 

history of ancient Israel, or not rather for that of Judaism, i.e., of 
the religious communion which survived the destruction of the 
nation by the Assyrians and Chaldaeans.11 

Is the law the starting-point of the history of ancient Israel, or as 

this sentence suggests, is the law only the starting-point of Judaism? 
In order to enucleate his answer to this question, Wellhausen recalls 
the genesis of his understanding of the OT. He writes: 

In my early student days I was attracted by the stories of Saul and 

David, Ahab and Elijah; the discourses of Amos and Isaiah laid 

strong hold on me, and I read myself well into the prophetic and 
historical books of the Old Testament. Thanks to such aids as 
were accessible to me, I even considered that I understood them 

tolerably, but at the same time was troubled with a bad con 

science, as if I were beginning with the roof instead of the foundation; 
for I had no thorough acquaintance with the Law, of which I was 

accustomed to be told that it was the basis and postulate of the 
whole literature. At last I took courage and made my way 

through Exodus, Leviticus, Numbers, and even through Knobel's 

Commentary to these books. But it was in vain that I looked for the 

light which was to be shed from this source on the historical and 

prophetical books. On the contrary, my enjoyment of them was 

marred by the Law; it did not bring them any nearer to me, but 
intruded itself uneasily, like a ghost that makes a noise indeed, 
but is not visible and really effects nothing. Even where there 
were points of contact between them, differences also made 
themselves felt, and I found it impossible to give a candid decision in 

favour of the priority of Law (italics mine).12 

Wellhausen's initial difficulty is caused by a disjunction between 

the teachings of the prophets and the teachings of the Law or the 
Torah. At this point in Wellhausen's study, the problem is not 

compositional, that is, he does not start with a recognition of the 

stylistic variations which become central to the identification of 

sources. He begins with a theological or philosophical account of the 

nature of law. It is only later, he says, in the summer of 1867, that he 

learned that Karl Heinrich Graf held that the Law was written after 

the Prophets. Graf offers an historical and compositional solution to 

Wellhausen's perception of the contradiction which existed between 

the law and prophecy. Wellhausen says that "almost without know 

ing his reasons for the hypothesis, I was prepared to accept it; I 

readily acknowledged to myself the possibility of understanding 
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Hebrew antiquity without the book of the Torah."13 Wellhausen 
would proceed to argue that the "main stock" (Grundstock) of the 
Pentateuch is the Priestly Code ? the sacrificial laws, the instruction 
for the building of the tabernacle and the appointment of and 
instructions to priests. He writes: "It was according to the model 
furnished by it [the Priestly Code] that the Jews under Ezra formed 
our conceptions of the Mosaic theocracy, with the tabernacle at its 

centre, the high priest at its head, the priests and Levites as its 

organs, the legitimate cultus as its regular function."14 These legally 
minded Jews were the low point of the OT, and they formed the 
Pentateuch as political propaganda for their own political security. 
The religious spirit of the prophetic movement diminished when 
this hierocracy came into existence. It is not difficult to recognize 
that the foundational body of Rabbinic Judaism, the Great Assembly 
under the leadership of Ezra, is the focus of Wellhausen's censure. 

Wellhausen's intellectual journey thus reveals a definite movement 
from 1) his recognition of the contradictions between law and 

prophecy to 2) the adoption of a compositional theory to establish 
the historical priority of the canonical books of the Prophets over the 
books of the Torah. What he thought to be prior theologically is 
transformed to what is prior historically. In this brilliant transfor 

mation Wellhausen enacted an enduring solution. The theological 
political a priori would be forgotten, the reorganization of the texts 
and the retelling of the "history of Israel" would govern future 

scholarship. The study of the styles of the Bible and what they 
indicate, and a study of the history of traditions and archaeology, 

would overshadow certain theological-political causes of 
Wellhausen's argument. Subsequent biblical study would be dis 
tracted by the compositional and historical reconstruction. It may be 
that this distraction became necessary as the political teachings of 
the Bible became unbearable to a generation of scholars. 

Wellhausen's account of what constitutes true religion surfaces 

throughout the work. In Wellhausen's argument, the OT does not 

begin with the Torah; rather the beginning of the nation of Israel is 
with the judges. At this time, when ordinary judges failed, men 
would turn directly to the Godhead for guidance. Their actions were 
not governed by law, but directly through Jehovah. Wellhausen 
writes: "Their [the judges'] authority was divine, or, as we should 

say, moral in its character; it rested upon that spontaneous recognition 
of the idea of right which, though unexpressed, was alive and working 
among the tribes ? upon Jehovah Himself, who was the author of 
this generally diffused sense of right, but revealed the proper 
determinations on points of detail only to certain individuals."15 The 
use of the word "right" in this context is, to be sure, equivocal and 
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ambiguous, but as a central attribute of true religion, it is crucial to 
Wellhausen's presentation. There is a coincidence in the new politi 
cal theory of individual "right" which had entered the political 
thought of nineteenth century Europe and the "right" of this spon 
taneous religion. The law and spontaneous religion are opposites. 

Conveniently, the purposes of Christianity and the doctrine of rights 
are identical. 

In Wellhausen's account of the historical books, Joshua through 
the end of II Kings and in the books of Chronicles, legal elements are 

introduced at a later date to remodel these narratives along the lines 

of the legal reform. 

A continuous revision of them [the historical narratives] was 

made, not only in the Chronicles, at the beginning of the Greek 

domination, but as we have seen in this chapter, even in the 

Babylonian exile. The style of the latter revision differed from 
that of the former. In Chronicles the past is remodelled on the 
basis of the law: transgressions take place now and then, but as 

exceptions from the rule. In the Books of Judges, Samuel, and 

Kings, the fact of the radical difference of the old practice from 

the law is not disputed. In these works also the past is in some 

cases remodelled on the basis of the ideal, but as a rule it is simply 
condemned. That is one difference; another has to be added 

which is of far greater importance. In the Chronicles the pattern 

according to which the history of ancient Israel is represented is 

the Pentateuch, i.e. the Priestly Code. In the source of Chronicles, 
in the older historical books, the revision does not proceed upon 
the basis of the Priestly Code, which indeed is completely un 

known to them, but on the basis of Deuteronomy. Thus in the 

question of the order of sequence of the two great bodies of laws, 
the history of the tradition leads us to the same conclusion as the 

history of cultus.16 

The legal traditions are later additions to the historical impulse 
of these narratives. 

When Wellhausen studies the prophets, the same disjunction 
between law and spontaneity emerges: "We find it the same in 

Jeremiah; the voice of the prophets, always sounding when there 

is need for it, occupies the place which, according to the prevail 

ing view, should have been filled by the law: this living command of 

Jehovah is all he knows of, and not any testament given once for 
all"17 (italics mine). And at the end of the OT period: "With the 

appearance of law came to an end the old freedom, not only in the 

This content downloaded by the authorized user from 192.168.72.231 on Tue, 20 Nov 2012 02:43:56 AM
All use subject to JSTOR Terms and Conditions








































