INDIVIDUAL AND COMMUNITY: RIGHTS
AND OBLIGATIONS AS REFLECTED IN TWO
NINETEENTH CENTURY RESPONSA

Ira Robinson

This essay examines the relevance of the responsa literature to the
investigation of the issue of “individual and community” in modern times.
It does so through an analysis of two nineteenth century Hungarian
responsa, written by Rabbis Moses Sofer and Moses Schick. The analysis
indicates that extra-halakhic considerations were introduced into the
halakhic discourse in both cases. The ultimate decision in both responsa
was largely determined by these extra-halakhic factors.

Preliminary Observations

The subject of political rights and obligations in rabbinic law
(halakhah) has recently attracted some interest among students of the
Jewish community in its historical development. With but few excep-
tions, however, it has been virtually ignored in the scholarly litera-
ture on the halakhah itself.! Among the reasons for this state of af-
fairs is the fact that, until the establishment of the State of Israel in
1948, the development of halakhah had taken place in the absence of
Jewish political sovereignty. Therefore halakhic discussion of these
ideas and problems, though present in the context of discussions of com-
munal power, tended to be ignored by most halakhists, the major
exception being Maimonides.2

Moreover, the utilization of the vast literature of rabbinic legal
opinions (responsa) for the purposes of elucidating modern, as opposed
to medieval, Jewish social history is very much in its infancy, perhaps
because it has been assumed that the onset of modernity lessened dra-
matically the importance of halakhah as a tool for understanding the
Jewish community as a whole. Nonetheless, much may be learned con-
cerning the dynamics of modern Jewish communities from a perusal of
halakhic literature, particularly in those areas in which Orthodox
Jews constituted a sizeable portion of the Jewish population. While a
full-scale monograph would be necessary to elucidate this subject, even
a preliminary look at discussions in halakhic literature of individual
versus communal rights has its value as a pilot study.

The focus of this essay is an analysis of a pair of halakhic responsa
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written in Hungary in the nineteenth century dealing with issues rele-
vant to the relationship of individuals to the Jewish community. A ju-
dicious reading of these legal texts will serve to enhance our under-
standing of the realities of political rights and obligations within the
Hungarian Jewish community at a time when that community was
feeling the effects of modernization and the Orthodox rabbinical elite
was being challenged by new currents and ideologies.

The Responsum of Rabbi Moses Sofer

The first responsum to be discussed was written by Rabbi Moses
Sofer (1762-1839), more popularly known by the title of his book,
Hatam Sofer.* It was published as responsum number 116 of the division
Hoshen Mishpat.>

The question which Rabbi Sofer had to answer concerned the allo-
cation among individual Jewish taxpayers of a new tax imposed on the
community in the year 1830. In response to this levy, the communal
council (mevorrarim) publicized a meeting at which all individuals in
the community were invited to participate in the allocation. Only
thirty members of the community attended the meeting. They chose a
panel of nine (three representatives each of the “rich”, the “middle
class” and the “lower class”) to help the council allocate the tax. This
panel agreed that a certain communal leader should pay a certain sum,
a decision which was public knowledge. The only negative votes were
that of the individual, who was a member of the panel of nine, and one
member of the council. They turned to Rabbi Sofer wishing to ascertain
whether the community, according to Torah law, could tax the indi-
vidual against his will.

In his response, Rabbi Sofer addressed the question of whether the
Jewish community possessed power of coercion over its members. The is-
sue in dispute was whether the community could force individuals
against their will to pay the tax by majority vote or could only do so
with the community’s unanimous consent. With regard to the power of
coercion the most apposite example in Talmudic literature concerned
the sale of a synagogue in which the principle emerged that the chosen
communal leadership (tuvei ha’ir), running the community constitu-
tionally (i.e., “according to takkanat ha’kahal”), had power to act to
sell the community’s synagogue. As Rabbi Sofer stated:6

From there we learn that where they have chosen even an
individual [the sale] is efficacious. And since election is efficacious
in villages, so too is it efficacious in cities. Since they have power
in their hands to deconsacrate a synagogue...it is the law for all
actions of the community that their actions stand. This [is so] if [the
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sale is effected] in the meeting of the men of the city who do it in
public and there is no protester. For if they need to give [their] as-
sent, it is not the “good men” [leaders] of the city [who have done
this] but rather all of them. And even in cities [it is efficacious].

Rabbi Sofer had thus dismissed potential objections that this pro-
vision was valid only for “village” synagogues and not for “city” syna-
gogues and that it might be valid for the sale of a synagogue but for no
other communal business. In so doing, he had adopted the principle of
the Magen Avraham? that if the communal leadership acts in a public
meeting of the men of the city and there is no protest, the action re-
mains valid. Furthermore, Rabbi Sofer took the somewhat more
controversial position that, if backed by a communal election, even the
actions of an individual are efficacious.

An objection of more cogency dealt with by Rabbi Sofer concerned
the presence of protest, for the lack of communal unanimity might well
invalidate the action of the communal body. Rabbi Sofer, however,
held that the community was within its rights. Since the meeting at
which the communal representatives were chosen to apportion the tax
was adequately advertised, the fact that only thirty members
appeared was of no consequence. Those who did not come to the meeting
had, as it were, given their proxy to those who did attend and in any
event lost their right to protest.

The thirty men present at the meeting elected nine of their number
and that election was not protested. The committee of nine thus consti-
tuted a valid communal council (tuvei ha'ir) at a meeting of the men of
the city, as Rabbinic law dictated.

The only point that remained to be dealt with concerned the fact
that the vote to apportion the taxes was a majority vote but not unani-
mous. In order to get around the unanimity provision, Rabbi Sofer con-
tended that the committee of nine constituted not a community council
but rather a court. If the committee of nine were to be considered a coun-
cil, there might be grounds to assert that a mere majority would not be
sufficient since the minority might well have a more valid opinion. A
court, however, decides by majority. In any event, adds Sofer, in the
present case the negative vote was cast by the person involved in the
assessment so that he cannot be considered opposed in principle (holek)
but rather is merely refusing the assessment (mesarev).

Rabbi Sofer furthermore pointed out that in these matters the cus-
tom is for communities to rule by majority vote, for if they waited to get
unanimity nothing would ever be done and “this would constitute the
destruction of the community” (ve’yihye hashhatat ha’kellal). While
Rabbi Sofer agreed that a ruling of Rabbenu Tam® according to which a
minority cannot be forced to bend to the majority will unless they ini-
tially agreed to the terms of community power is valid according to the
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letter of the law (le’dina), nonetheless custom (minhaga) dictates that
the majority can force the minority to do its will.

A further question dealt with by Rabbi Sofer in this case is that the
community made its decision without the consent of the community’s
halakhic authority (haver ha’ir). In response, Rabbi Sofer asserted
that decisions of the entire community (kol anshei ha'ir) as opposed to
associations of artisans do not require the consent of the rabbi even
though, by custom, communal regulations do need the community rabbi’s
consent. In this case, however, since the law is with the community,
this provision may be allowed to stand and cannot be nullified by the
rabbi.

Having announced his decision, Rabbi Sofer went on to state that he
did not wish to interfere in the matter until the community was ready
to compromise (le’kanes kezat be’pesher) with the individuals. This
proposal was accepted and the matter was closed.

The Responsum of Rabbi Moses Schick

The second responsum to be discussed was written by Rabbi Moses
Schick (1807-1879).° It deals with the events of a later generation (the
1870s). As opposed to Rabbi Sofer’s responsum, in which there was no
hint of the inroads of political or religious reform in the Hungarian
Jewish community, Rabbi Schick’s responsum was written against the
backdrop of a situation in which Hungarian Jewry was divided reli-
giously between Orthodoxy and Liberal (Neolog) Judaism.1® Rabbi
Schick, a disciple of Rabbi Sofer, was one of the strongest advocates of
uncompromising Orthodoxy in that era. His responsum deals with the
question of whether Orthodox Jews, who wish to have no formal deal-
ings with a community which has in any way deviated from the tenets
of Orthodox Judaism, have the right to secede from the community in
order to found one of their own.!

In the particular case dealt with by Rabbi Schick, the would-be
secessionists had also to deal with the issue that the city rabbi, him-
self an Orthodox Jew, had issued a decree forbidding the secession.
Rabbi Schick’s response is divided into two responsa, the first dealing
with the main issue of separation and the second with the decree of the
city’s rabbi.12

In dealing with the issue of secession, Rabbi Schick chose to view
the Jewish community as a partnership, subject to the same halakhic
rules as a business partnership. Thus if people joined in a partnership
for a limited time, they would be unable to separate before that time
had lapsed, whereas if they had entered the partnership for an
indefinite time, they would be able to terminate the partnership.13
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This was seemingly a promising tack to take for the separatists.
However Rabbi Schick saw that there were strong objections to it in the
Shulhan Arukh'* from which it would appear that, though when the
members of the Jewish community entered into that partnership they
had not set a definite time for the partnership’s dissolution, nonethe-
less they had entered the community according to prevailing custom, by
which they attained full communal rights, under which their rights
would continue until such time as they left the city. This, according to
Rabbi Schick, indicated that they had entered a partnership with a
limitation in time and therefore they did not have the right to sepa-
rate from the rest of the community until and unless they moved away
from the community for good. As he stated:

In [the matter of] the partnership of the community, it would seem
at first as though they did not set a time [-limit] and would [thus]
be allowed to separate. However in Orah Hayyim 55 it would ap-
pear as if they are not allowed to separate even if they wish to
separate [only] for [worshipping during] the Days of Awe. The same
[principle would apply] to the hiring of a cantor, those who are
separated [from the community] also must give [their] share for this
[purpose]. The Magen Abraham 154 cites R.S. ha-Levi’s [view] that
part of a community is not allowed to make a synagogue for them-
selves. The reason is explained there, even though the Rivash, also
cited there, does permit it for a different reason.

In any event it appears that since they are dependent upon one
another they are not able to leave [the community]. The reason ap-
pears to me to be that they have not set a time [-limit]. In any
event, it is popularly said that all who vow do so according to cus-
tom and thus it is as if they had made conditions [to the partner-
ship]. Here also since all the community [are considered] as part-
ners, they presumably entered the partnership according to
[general] custom which gives them all [communal] rights. The law
concerning a householder in the city is as if they made the custom-
ary provisions that while they live in the city they have to be like
the rest of the men of the city. The reason is explained in Orah
Hayyim 55 and in the responsa of Maharik [113]. Thus it appears as
if they have set a time[-limit] and one cannot separate unless he
moves completely to another place.

Having thus negated this possible halakhic basis for dissolution of
the communal bonds, Rabbi Schick now attempted another tack. If, he
stated, the men who wished to secede from the community had a small
reason (ta’am kezat) to separate, then their separation might well be
valid. In this case, since the notion of separation of the Orthodox had
been done in accordance with the opinion of the “sages of Israel” in
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order to strengthen the faith, and this separation constituted in fact a
“fence for the Torah” (seyag la-torah), it is a proper thing (mitzva) for
the secessionists to separate themselves. Thus he stated:

In the matter we are adjudicating, where the [Orthodox] con-
statierung was made with the approval of the sages of Israel in or-
der to strengthen religion and the obligation of the commandments
to organize and accept these regulations as we see from Yoreh Deah
[228:33] that one who swears not to enter into the regulations of the
community [utters] a vain oath. These refer to [communal] regula-
tions designed to regulate matters and to make a fence [around the
Torah].

Moreover, returning to the concept of the Jewish community as a
partnership, Schick stated his opinion that if one of the partners
transgressed, it is at least possible that the other partner would be al-
lowed to separate. Even though this opinion was opposed by the au-
thoritative Rabbi Moses Isserles,!> who held that the partnership
should remain intact though the erring partner should be forced to
make good whatever loss he caused, Schick said that Isserles’ opinion
was only valid when it came to paying back something tangible, like
money. However in the event that the transgression was a religious
one, which was not subject to repayment, Schick opined that there
should be agreement of all authorities that the partnership can be dis-
solved.

With regard to the decree of the local rabbi forbidding the seces-
sion, Schick began by establishing the power of the community to
discipline transgressors within the community. The basis for this law,
however, according to Rabbi Schick had to do only in a case in which
the minority is transgressing Torah law. In this case, however, since
the would-be secessionists are not only not transgressing the laws of the
Torah but rather are doing what they are doing in obedience to the
command of the sages of Israel, therefore any rabbinical or communal
prohibition has no halakhic force at all. As he wrote:

In any event, it is plain and clear that [in this case] since the people
[who wish to separate] are allowed and [indeed] obligated to ac-
cept upon themselves regulations designed to regulate the matters
and those who do so not only do not transgress the Torah but are
rather obeying the commands of the sages of Israel who have
agreed on [these regulations], [therefore] the opposing side has no
right or power to decree or to prohibit because of this. Thus their
prohibition has no force at all.
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Halakhah and Community

In both of the responsa examined here, the issues in dispute con-
cerned the power of the Jewish community to control the lives and
property of its members. The reasoning and, indeed, the entire universe
of discourse of the two responsa is that of the halakhah. The con-
clusions, however, in both instances go beyond the strict limitations of
the halakhic discourse. Thus Rabbi Sofer, while recognizing the ha-
lakhic principle that communal bodies cannot decide on the basis of a
majority, and faced with the reality that political decision-making
cannot take place as a practical matter under a proviso of unanimity in
everything, asserted on the one hand that the decision-making body of
the Jewish community in question was not a community council, which
might not decide by a majority, but a court, which could. He thereupon
took the tack that, despite the legal validity of the principle of
Rabbenu Tam that communal decision-making must be unanimous, the
actual prevailing custom of Jewish communities is to rule by majority
vote. In this case, among many others, abstract halakhic principle
yielded to minhag precedent.

Another noteworthy thing about this responsum is that, having
made his decision in favor of the community as against the com-
plainants, Rabbi Sofer enjoined the community to enter into negotia-
tions with the complainants in order to arrive at a compromise. This
indicates the essentially delicate nature of the halakhic enterprise
with respect to enforcement. The Jewish communal authorities may
have rendered their decision. That decision may have been upheld by
one of the foremost halakhic authorities of the day. Nonetheless nei-
ther the community nor Rabbi Sofer wished to press the issue because, if
pressed, the authority of halakhah and its representatives might be
compromised since the reality of the situation was that the Jewish
community was unable to enforce its decrees without the voluntary as-
sent of the people involved.

In the case of Rabbi Schick’s responsum, once again, the halakhic
structure of the argumentation only serves to accentuate the essentially
extra-halakhic basis for rendering the decision. In the community in
question the rabbi (obviously qualified for, if he were not, Rabbi Schick
would doubtless have included that fact in his argument) had the
letter of halakhah on his side. Argue as he might, Rabbi Schick was
ultimately forced to justify the action of the dissidents not so much on
the basis of halakhah but rather on the argument that the great rabbis
(among whom Rabbi Schick himself was prominent) had decreed
secession of the Orthodox as an obligatory measure. In this case da’at
Torah,'® the authoritative decree of recognized Torah scholars, ulti-
mately took precedence over a purely halakhic reasoning which, as
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