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It is claimed that settlements are a violation of the Fourth Geneva Convention
Relative to the Protection of Civilians (1949). But both the text of that con-
vention, and the post-World War I1 circumstances under which it was drafted,
clearly indicate that it was never intended to refer to situations like Israel’s set-
tlements. According to the International Committee of the Red Cross, Article
49 relates to situations where populations are coerced into being transferred.
There is nothing to link such circumstances to Isvael’s settlement policy.

A special regime between Israel and the Palestinians is set out in a series of
agreements negotiated between 1993 and 1999 that are still valid—that gov-
ern all issues between them, settlements included. In this framework there is
no specific provision restricting planning, zoning, and continued construction
by either party. The Palestinians cannot now invoke the Geneva Convention
regime in order to bypass previous internationally acknowledged agreements.

EXECUTIVE SUMMARY

Palestinian representatives at the UN have prepared a draft resolution that will
seck to declare that Israeli settlements are “illegal and constitute a major obstacle
to the achievement of peace.” The issue of the legality of Israel’s settlements policy
has long been a central issue on the agenda of the international community.

It is claimed that settlements are a violation of the Fourth Geneva Convention
Relative to the Protection of Civilians (1949). But both the text of that conven-
tion, and the post-World War II circumstances under which it was drafted, clearly
indicate that it was never intended to refer to situations like Israel’s settlements.
According to the International Committee of the Red Cross, Article 49 relates to
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situations where populations are coerced into being transferred. There is nothing
to link such circumstances to Israel’s settlement policy.

During the negotiation on the 1998 Rome Statute of the International Crimi-
nal Court, Arab states initiated an addition to the text in order to render it ap-
plicable to Isracl’s settlement policy. This was indicative of the international com-
munity’s acknowledgment that the original 1949 Geneva Convention language
was simply not relevant to Israel’s settlements.

The continued reliance by the international community on the Geneva Con-
vention as the basis for determining the illegality of Isracl’s settlements fails to take
into account the unique nature of the history, legal framework, and negotiating
circumstances regarding the West Bank.

A special regime between Israel and the Palestinians is set out in a series of
agreements negotiated between 1993 and 1999 that are still valid—that govern all
issues between them, settlements included. In this framework there is no specific
provision restricting planning, zoning, and continued construction by either par-
ty. The Palestinians cannot now invoke the Geneva Convention regime in order to
bypass previous internationally acknowledged agreements.

Palestinian representatives at the UN have prepared a draft resolution dated De-
cember 21, that will seek to declare that Isracli settlements are “illegal and con-
stitute a major obstacle to the achievement of peace.”! The claim is not new. The
issue of the legality of Israel’s settlements and the rationale of Israel’s settlements
policy has for years dominated the attention of the international community. This
has been evident in countless reports of different UN bodies, rapporteurs, and
resolutions,” as well as in political declarations and statements by governments
and leaders. In varying degrees, they consider Israel’s settlements to be in violation
of international law, specifically Article 49 of the Fourth Geneva Convention rela-
tive to the Protection of Civilian Persons in Time of War, of August 12, 1949.?

But apart from the almost standardized, oft-repeated, and commonly accepted
clichés as to the “illegality of Israel’s settlements,” or the “flagrant violation” of the
Geneva Convention, repeated even by the International Court of Justice,* there
has been little genuine attempt to elaborate and consider the substantive legal rea-
soning behind this view. Yet there are a number of very relevant factors that in-
evitably must be considered when making such a serious accusation against Israel.
These factors include:

o the text of the sixth paragraph of Article 49 of the Fourth Geneva Conven-

tion and the circumstances of, and reasons for, its inclusion in the Conven-
tion in December 1949;
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e the unique circumstances of the territory and the context of the Israeli-
Palestinian relationship that has developed since 1993 through a series
of agreements between them. These agreements have created a sui gener-
is framework that, of necessity, influences and even overrides any general
determinations unrelated to that framework.

WHAT DOES ARTICLE 49 OF THE FOURTH GENEVA CONVENTION SAY?

Immediately after the Second World War, the need arose to draft an international
convention to protect civilians in times of armed conflict in light of the massive
numbers of civilians forced to leave their homes during the war, and the glaring
lack of effective protection for civilians under any of the then valid conventions or
treaties.’ In this context, the sixth paragraph of Article 49 of the Fourth Geneva
Convention states:

The Occupying Power shall not deport or transfer parts of its own civil-
ian population into the territory it occupies.®

What is the exact meaning of this language? The authoritative and official
commentary by the governingbody of the International Red Cross movement, the
International Committee of the Red Cross, published in 1958 in order to assist
“Governments and armed forces...called upon to assume responsibility in apply-
ing the Geneva Conventions,”clarifies this provision as follows:

It is intended to prevent a practice adopted during the Second World
War by certain Powers, which transferred portions of their own popula-
tion to occupied territory for political and racial reasons or in order, as
they claimed, to colonize those territories. Such transfers worsened the
economic situation of the native population and endangered their sepa-
rate existence as a race.

In other words, according to the ICRC commentary, Article 49 relates to de-
portations, meaning the forcible transfer of an occupying power’s population into
an occupied territory. Historically, over 40 million people were subjected to forced
migration, evacuation, displacement, and expulsion, including 15 million Germans,
5 million Soviet citizens, and millions of Poles, Ukrainians and Hungarians.

The vast numbers of people affected and the aims and purposes behind such
a population movement speak for themselves. There is nothing to link such cir-
cumstances to Israel’s settlement policy. The circumstances in which Article 49(6)
of the Geneva Convention was drafted, and specifically the meaning attached by
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the International Committee of the Red Cross itself to that article, raise a serious
question as to the relevance of linkage to and reliance on the article by the interna-
tional community as the basis and criterion for determining Israel’s settlements as
illegal. One may further ask if this is not a misreading, misunderstanding, or even
distortion of that article and its context.

The international lawyer Prof. Eugene V. Rostow, a former dean of Yale Law
School and Undersecretary of State, stated in 1990:

[TThe Convention prohibits many of the inhumane practices of the Na-
zis and the Soviet Union during and before the Second World War—the
mass transfer of people into and out of occupied territories for purposes
of extermination, slave labor or colonization, for example.... The Jewish
settlers in the West Bank are most emphatically volunteers. They have
not been “deported” or “transferred” to the area by the Government of
Israel, and their movement involves none of the atrocious purposes or
harmful effects on the existing population it is the goal of the Geneva
Convention to prevent.?

Ambassador Morris Abram, a member of the U.S. staff at the Nuremburg Tri-
bunal and later involved in the drafting of the Fourth Geneva Convention, is on
record as stating that the convention:

was not designed to cover situations like Israeli settlements in the occu-
pied territories, but rather the forcible transfer, deportation or resettle-
ment of large numbers of people.’

Similarly, international lawyer Prof. Julius Stone, in referring to the absurdity
of considering Israeli settlements as a violation of Article 49(6), stated:

Irony would...be pushed to the absurdity of claiming that Article 49(6),
designed to prevent repetition of Nazi-type genocidal policies of render-
ing Nazi metropolitan territories judenrein, has now come to mean that...
the West Ban...must be made judenrein and must be so maintained, if
necessary by the use of force by the government of Israel against its own
inhabitants. Common sense as well as correct historical and functional
context excludes so tyrannical a reading of Article 49(6.)"

Article 49(6) uses terminology that is indicative of governmental action in co-
ercing its citizens to move. Yet Israel has not forcibly deported or mass-transferred
its citizens into the territories. It has consistently maintained a policy enabling
people to reside voluntarily on land that is not privately owned. Their continued
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presence is subject to the outcome of the negotiation process on the status of the
territory, and without necessarily prejudicing that outcome.

In some cases Israel has permitted its citizens who have for many years owned
property or tracts of land in the territory, and who had been previously dispos-
sessed and displaced by Jordan, to return to their own properties. The presence in
these areas of Jewish settlement from Ottoman and British Mandatory times is
totally unrelated to the context of, or claims regarding, the Geneva Convention.

Israel has never expressed any intention to colonize the territories, to confis-
cate land, nor to displace the local population for political or racial reasons, nor to
alter the demographic nature of the area.

The series of agreements signed with the Palestinian leadership has in fact
placed the entire issue of the status of the territory, as well as Israel’s settlements,
on the negotiating table—a factor that proves the lack of any intention to colonize
or displace. The fact that Israel chose unilaterally to dismantle its settlements and
remove its citizens from the Gaza Strip in 2005 is further evidence of this.

The status of the territory, including the rights of the parties therein and the
Isracli settlements, are the central negotiating issues between the two sides. In
this context, and pursuant to its obligations in Article XXXI (7) of the Israeli-
Palestinian Interim Agreement of 1993," Israel has not taken any step to alter the
status of the territory, which is open for determination in the Permanent Status
negotiations. Israel’s settlement activity does not alter the status of the territory.

During the negotiation on the 1998 Rome Statute of the International
Criminal Court,'? Arab states initiated an alteration in the text of the Court’s
statute listing as a serious violation of the laws of armed conflict the war crime
of “transferring, directly or indirectly, parts of the civil population into the occu-
pied territory”"® The deliberate addition of the phrase “directly or indirectly” to
the original 1949 text was intended by them to adapt the original 1949 Geneva
Convention language in order to render it applicable to Israel’s settlement policy.
This in itself is indicative of the proponents’ and the international community’s
acknowledgement of the fact that Article 49(6) as drafted in 1949 was simply not
relevant to the circumstances of Israel’s settlements.

THE UNIQUE CIRCUMSTANCES OF THE TERRITORY AND THE
SPECIAL NATURE OF THE ISRAEL-PALESTINIAN RELATIONSHIP

There is a further and no less important reason why the Geneva Convention provi-
sions regarding transfer of populations cannot be considered relevant in any event
to the Israeli-Palestinian context.

The entirely unique and sui generis situation, history, and circumstances of the
Isracli-Palestinian conflict regarding the territories, as well as the series of agree-
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ments and memoranda that have been signed between the Palestinian leadership
and the Government of Israel, have produced a special independent regime—a Jex
specialis—that governs all aspects of the relationship between them, including the
settlements issue.

As stated above, the settlements issue is one of the core issues determined by
the parties to be negotiated in the Permanent Status negotiations,'* and the Pales-
tinian leadership has agreed and is committed to the fact that it does not exercise
jurisdiction regarding such Permanent Status issues, settlements included, pend-
ing the Permanent Status negotiation."

The special regime governing the relationship between Israel and the Palestin-
ians is set out in the series of agreements and memoranda negotiated between
1993 and 1999 and still valid.'® These documents cover all the central issues be-
tween them including issues of governance, security, elections, jurisdiction, human
rights, legal issues, and the like. In this framework there is no specific provision
either restricting planning, zoning and continued construction by either party, of
towns and villages, or freezing such construction."”

Furthermore, the two sides agreed in the 1995 Interim Agreement,'® signed
and witnessed by the US., the EU, Egypt, Jordan, Russia, and Norway, on a divi-
sion of their respective jurisdictions in the West Bank into areas A and B (Pales-
tinian jurisdiction) and area C (Isracli jurisdiction). They defined the respective
powers and responsibilities of each side in the areas they control. Israel’s powers
and responsibilities in Area C include all aspects regarding its settlements—all
this pending the outcome of the Permanent Status negotiations. This division was
accepted and agreed upon by the Palestinians, who cannot now invoke the Geneva
Convention regime in order to bypass their acceptance of the Interim Agreement
or their and the international community’s acknowledgement of that agreement’s
relevance and continued validity.

In fact, during the course of the negotiations with Israel, the Palestinian delega-
tion requested that a “side letter” be attached to the agreement, the text of which
would be agreed upon, whereby Israel would commit to restricting settlement con-
struction in area C during the process of implementation of the agreement and the
ensuing negotiations. Several drafts of this “side letter” passed between the negotiat-
ing teams until Israel indeed agreed to a formulation restricting construction activi-
ties on the basis of a government decision that would be adopted for that purpose.
Ultimately, the Palestinian leadership withdrew its request for a side letter.

CONCLUSION

The settlement issue is perceived in many quarters as the central and only problem
obstructing the peaceful solution of the Middle East conflict, to the total exclu-
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sion of all other issues, including terror, incitement, Jerusalem, refugees, the Ira-
nian threat, and the like.

The main proponent orchestrating the settlement issue over the years has been
the Palestinian leadership, which has decided to isolate and take up the issue of
settlements as an independent “cause célébre]” despite the fact that it is among the
agreed-upon items to be negotiated between Israel and the Palestinians in the Per-
manent Status negotiations.

The Palestinians chose to proceed with this policy in full awareness of the fact
that in their agreements, Israel had not obligated itself in any way to refrain from,
halt, or freeze construction in the settlements.

The Palestinians preferred to take the settlement issue outside the framework of
the agreements with a view to openinga concerted international campaign to isolate
Israel on this issue and turn it into the international issue that we are witnessing to-
day. Furthermore, raising the settlement issue has succeeded in blocking any progress
in the negotiating process, so much so that the Palestinian leadership is now holding
any return to a negotiation mode as a hostage to a settlement freeze.

The international community is faced with ongoing and unceasing attempts by
the Palestinian leadership to bypass the negotiating process and to directly lobby
the international community, and to seck intervention by the UN Security Coun-
cil in order to attain a more formalized, institutionalized, and concerted opinion
as to the illegality of Israel’s settlements.

The international community cannot seriously ignore the factors set out above,
as well as the implications that any such new resolution or decision might have on
the already agreed-upon, delicate structure of the peace process.
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