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HUMAN RIGHTS IN LIMBO DURING THE INTERIM
PERIOD OF THE ISRAEL-PALESTINIAN PEACE
PROCESS: REVIEW, ANALYSIS,

AND IMPLICATIONS

JusTus R. WEINER®

InTRODUCTION

Much of the world was heartened on September 13, 1993,
when the late Israeli Prime Minister Yitzhak Rabin! and Pales-
tinian Liberation Organization [PLO] Chairman Yasser Arafat
shook hands and exchanged hesitant smiles at the signing of
the Declaration of Principles? on the White House lawn.

* The author is an international human rights lawyer and a member of
the Israel and New York Bar Associdiions. He is currently a Scholar in Resi-
dence at the Jerusalemn Center for Public Affairs and an adjunct lecturer at
Ben-Gurion and Tel Aviv Universities. The support of the Jerusalem Center
for Public Affairs, and particularly its President, Professor Daniel J. Elazar,
was essential in writing this article. The author expresses his indebtedness to
Daniel Ohana and Brian Rossman for their editorial and research assistance.
The efforts of Leehee Feldman, Sarah Kaufman, Max Rapaport, Valerie San-
dler, and Brian Shenson is also appreciatively acknowledged.

1. In an act unprecedented in Israel's history, Prime Minister Yirzhak
Rabin was assassinated on November 4, 1995 by a young religious extremist.
Sez Raine Marcus, et al., Rabin Assassinated: Pronounced Dead at 11:15 P.M.
After Being Shot, JErusaLEM Post, Nov. 5, 1995, at 1; Raine Marcus & Herb
Keinon, Assassin: God Told Me To Kill Rabin, JERUSALEM PosT, Nov. 5, 1995, at
1.

2. Israel-Palestine Liberation Organization Declaration of Principles on Interim
Self-Government Arrangements, Sept. 13, 1993, 32 LLM. 1525 (1993) [her
inafter DOP]. For a discussion of the various aspects of the DOP, see Eyal
Benvenisti, The Isracli-Palestinian Declaration of Principles: A Framework For Fu-
ture Settlement, 4 EuUr. J. INT'L L. 542 (1993}); Raja Shihadeh, Can the Declara-
tion of Principles Bring About a “Just and Lasting Peace?” 4 Eur. J. InT'L L. 555
(1998); Antonio Cassese, The Israel-PLO Agreement and Self-Determination, 4
Eur. J. InT'L L. 564 (1993); N.K. Calvo-Goller, Le Regime D’Autonomie Prevu
Par Lo Declaration De Principes Du 13 Septembre 1993, XXXIX Ann. Fr. D. 1. 435
(1993); Joel Singer, The Declaration of Principles on Interim Self Government Ar-
rangements, 1 JusTiCE 4 (1994) (published by the International Association of
Jewish Lawyers and Jurists}; Note, The Israel-PLO Declaration of Principles: Prel-
ude to a Peace?, 34 Va. J. INT'L L. 435 (1994); Justus R. Weiner, Hard Facts Meet
Soft Law—The Israeli-PLO Declaration of Principles and The Prospects for Peace: A
Response to Katherine W. Meighan, 35 Va. J. InT’L L. 931 (1995). Regarding
other issues relating to the peace process and the interim agreements con-

761



762 INTERNATIONAL LAW AND POLITICS [Vol. 27:761

Under the aegis of Russia and the United States, old enemies
pledged to forego military action and terrorist violence and
settle their differences through negotiation and compromise.
This new reality has forced both Israelis and Palestinians to
challenge long-held convictions and set in motion a process
which may lead to the resolution of a seemingly intractable
conflict.?

Security and economic development are widely recog-
nized as essential prerequisites for the furtherance of the Is-
raeli-Palestinian peace process. Scant attention, however, has
been given to the critical issue of human rights. This neglect
of human rights exists despite the fact that recent decades
have witnessed dramatic advancements in the legal safeguards
for human rights and a commensurate growth in public expec-

cluded thus far betwen Israel and the PLO, se generally “The Peace Process,”
38 Isr. L. Rev. 207 (1995); RuTH LAPmoTH, THE PEAcE PROCESS IN THE MID.
DLE EAST: A STOCKTAKING, JERUSALEM LETTER/VIEWPOINTS (1995} (issued by
the Jerusalem Center for Public Affairs).

Thus far, five agreements have been conlcuded between Israel and the
PLO. First, the DOP sets out the overall framework for negotiations with the
objective of reaching interim and permanent status agreements. Second,
the Israel-Palestine Liberation Organization Agreement on the Gaza Strip
and the Jericho Area, May 4, 1994, 33 L.L.M, 622 (1994) [hereinafter Cairo
Agreement] provides for the withdrawal of Israeli administration and mili-
tary forces from most of the area and the transfer of most local powers to the
Palestinian Authority, Thereafter, the Israel-PLO Agreement on Preparatory
Powers and Responsibilities, Aug. 29, 1994, 54 1.1 M. 455 (1995) [hereinaf-
ter Erez Agreement], allows for the transfer of powers to the Palestinian Au-
thority in certain limited spheres such as health, social welfare and educa-
tion in the parts of the West Bank outside of the Jericho area.

A subsequent agreement, The Protocol on Further Transfer of Powers
and Responsibilities [hereinafter Further Transfer Protocol] signed in Cairo
on Aug. 27, 1995, provides for the transfer of powers in the West Bank to the
Paestinian Authority in the spheres of labor, industry and commerce, gas,
petroleum, agriculture, local government, statistics, and postal services.

Shortly thereafter, a major agreement, The Israeli-Palestinian Interim
Agreement on the West Bank and Gaza Strip [hereinafter Oslo II Agree-
ment] was signed at the White House on Sept. 29, 1995. Constituting the
final interim agreement, it largely supercedes all previous interim agree-
ments between the parties, including the Cairo and Erez Agreements.

3. The DOP was ratified by the PLO’s Central Council which functions
as a steering committee for the PLO's legislature. Nora Boustany, PLO Coun-
cil Ratifies Pacl; Accord with Isvael Accepted Afier Heated Debate, Wasn. PosT, Oct,
12, 1993, at A12. The Isracli Parliament voted to approve the DOP shortly
after it was signed. SezJohn Kifner, fsrael's Parliament Backs P.L.O. Accord, 61
to 50, N.Y. TidEs, Sept. 24, 1993, at Al.
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tations that human rights will be protected. In the words of
McGill University Law Professor Irwin Cotler, “human rights
has emerged as the secular religion of our time, as an organiz-
ing idiom of the contemporary political culture.™

With the advent of Palestinian autonomy, administered in
the interim by the Palestinian Authority> [PA] in the Gaza
Strip and areas in the West Bank, a number of new and com-
plex human rights questions have arisen. Three of these ques-
tions are particularly urgent. First, how can human rights be
protected if the PA lacks the ability of a sovereign state to ratfy
international human rights instruments?®¢ Second, to what ex-
tent is Israel, as the military occupier, responsible for enforce-
ment of human rights within areas subject to the authority of
the PA?7 Third, will the Israeli Supreme Court sitting as the
High Court of Justice step into the legal vacuum created by the

4, Irwin Cotler, Human Rights<in the New International Legal Order,
Israel in the New World Order: Third Annual Public Policy Day June 21, 1991, at
51, 52 (1992) {(on file with the Jerusalem Center for Public Affairs).

5. The PA was established under the Cairo Agreement for the purpose
of administrating the responsibilities transferred. The Palestinians fre-
quently refer to the body as the “Palestinian National Authority” or “PNA," a
title which reflects their national aspirations but does not appear in the ac-
cords. Joel Singer, former Legal Advisor of the Israeli Ministry of Foreign
Affairs and senior legal negotiator in the talks with the Palestinians, com-
mented that the term PNA is without any legal foundation since it does not
appear in the Cairo Agreement. Joel Singer, lecture given at the Beit
Ha'praklit in Tel Aviv (Mar. 16, 1995). Articles I and III of the DOP, supra
note 2, provided for the general political elections held in the West Bank
and Gaza Strip for the establishment of a Palestinian Interim Self-Govern-
ment Authority, the elected Council, which officially replaced the Palestin-
fan Authority. In addition, the Oslo II Agreement, supra note 2, aiso pro-
vides for the simultaneous election of the Executive Autherity’s chairman.

6. In the Western historical context, human rights developed as a pro-
tective concept to defend the autonomy of the individual citizen against
threats by the sovereign, However, in the context of the Middle East, human
rights priorities differed. Palestinian concepts of human rights have been
closely connected to the principle of self-determination within the context
of foreign occupation. This collective interpretation of human rights yields
a new emphasis on individual rights within Palestinian society. Put simply,
Israel will no longer be regarded as the major constraint to the implementa-
ton of human rights.

7. For an analysis of Israel’s responsibility as an occupier of the West
Bank and Gaza Strip within the framework of the Camp David agreements,
see Theodor Meron, West Bank and Gaza: Human Rights and Humaniterian
Law in the Period of Transition, 9 Isr. Y.B. Hum. Rrs. 106 (1979).
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partition of authority under thé Agreements and attempt to
protect human rights? '

Surprisingly, the topic of individual human rights does
not appear in the DOP.2 Chairman Arafat’s historic Septem-
ber 9, 1993 letter to Prime Minister Rabin, which made possi-
ble the breakthrough in relations, merely states that “[t]he
PLO renounces terrorism and other acts of violence, and will
assume responsibility over all PLO elements and personnel in or-
der to assure their compliance, prevent violations and disci-
pline violators.”® Arafat’s commitment that the PLO will re-
frain from acts of terrorism against Israeli targets addresses a
major human rights issue. Indeed, Israeli citizens have a right
to life under international human rights law.1? Since the sign-
ing of the DOP, this fundamental human right has been re-
peatedly violated as civilians were the victims of terrorist at-
tacks perpetrated by Hamas and Islamic Jihad.!!

Although the Agreements do not specify how individual
human rights will be safeguarded, they do include a number
of provisions stating that human rights norms are to be ob-
served by the parties throughout its implementation. Thus,
the issue of human rights does appear in the Cairo Agree-
megt, albeit in a brief and vague formulation. Article XIV
reads: .

Israel and the Palestinian Authority shall exercise
-their powers and responsibilities pursuant to this
Agreement with due regard to internationally-ac-
cepted norms and principles of human rights and the
rule of law.1?

8. The collective rights of the Palestinians are addressed in the DOP.
Article IIT states that the Council elections “will constitute a significant in-
terim preparatory step toward the realization of the legitimate rights of the Pales-
tintan people and their just requirements.” DOP, supra note 2, art. I11.3.

9. PLO Chairman Yasser Arafat’s Letter to Isfaeli Prime Minister
Yitzhak Rabin, Sept. 9, 1993 (emphasis added).

10. See, e.g., Universal Declaration of Human Rights, G.A. Res. 217A (III),
art. 3 at 71, U.N. Doc. A/810 (1948); International Covenant on Civil and
Political Rights, G.A. Res. 2200 (XXI), U.N. GAQR, 21st. Sess., Supp. No. 16
at 52, U.N. Doc. A/6316, art. 6 (1966). :

11. See infra note 156.

12, Cairo Agreement, supre note 2, art. XIV. Other equally vague refer-
ences to human rights are found in annexes of the Cairo Agreement on the
subjects of transferred suspects (Annex III, art. I1.7.h.) and the use of force
by security personnel (Annex I, art. VIIL1).
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The :Oslo 1. Agreement uses similar language on human
rights. Article XIX, for example, states that:
Israel and the Council shall exercise their powers and
tesponsibilities pursuant to this Agreement with due
regard to internationally-accepted norms and princi-
- ples of human rights and the rule of law.!3

Without making reference to particular international
norms or their conventional or customary law sources, it is very
difficult to ascertain the meaning of this provision. One inter-
pretation that an activist Israeli Supreme Court, sitting as the
High Court of Justice, might make, is that Article XIV obli-
gates the court to accept jurisdiction and issue rulings in the
interest of preserving the “norms and principles of human
rights and the rule of law.”'* Whether the High Court is the
institution, or one of several of the institutions that is intended
to “exercise their powers”!d is certainly opéen to argument.

Unfortunately, these and, other new issues have thus far
been largely ignored by Israel, the PLO, local and interna-
tional human rights organizations, the media, foreign govern-
ments, and the United Nations. It would be a tragic irony if
concern for human rights which contributed heavily to reach-
ing the September 1993 political breakthrough between Israel
and the PLO, were to be considered obsolete or politically ir-
relevant as the peace process unfolds.

This article is divided into seven sections. ‘Section I offers
a brief overview on the application of human rights standards
embodied in international law to the areas captured by Israel
during the Six-Day War of 1967. The second section examines
the expanded role of the Israeli Supreme Court in protecting
human rights and the rule of law. Section III considers the
nature and extent of Israel’s continued human rights responsi-
bilities beyond its pre-1967 borders, principally in the Palestin-
ian autonomous region. This is followed by Section IV which,

In the Oslo Il Agreement similar language on human rights appears in
Article XIX: “Israel and the Council shall exercise their powers and respon-
sibilities pursuant to this Agreement with due regard to internationaily-ac-
cepted norms and principles of human rights and the rule of law.” Oslo II
Agreement, supra note 2, art. XIX.

18. Oslo II Agreement, supra note 2, art. XIX. See Cairo Agreement,
supra note 2, Annex I, art, XL1, Annex IV, art. IL7.h.

14. Cairo Agreement, supra note 2, art. XIV.

15. Cairo Agreement, supre note 2, art. XIV,
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by juxtaposing the literal language of the Agreements with the
dynamics of the peace process, analyzes the apportionment of
authority in the Gaza Strip, Jericho, and additional areas in the
West Bank between Israel and the PA. Section V makes the
argument that under international law the PA’s violations of
human rights can be attributed to Israel. The sixth section
evaluates the scrutiny of the PA’s human rights policies by lo-
cal and international human rights organizations. Section VII
addresses hypothetical challenges to human rights during the
interim period and suggests approaches to their resolution
that the Israeli judiciary could implement. The article closes
with the author’s conclusions and outlook.

I. AN OvERVIEW OF INTERNATIONAL Human RicHTS:
STANDARDS As APPLIED TO THE WEST BANK AND
Gaza Strir SINcE 1967

The two primary sources of international law relevant to
the humanitarian rights of populations in occupied territories
are the Hague Regulations of 190716 and the Fourth Geneva
Convention of 1949.17 Essentially, these international instru-
ments seek to ensure the humane treattnent of occupied
populations while simultaneously balancing their needs with
those of the occupier.’® Whereas the Hague Regulations have
indubitably attained- the status of customary intérnational

16. Annex to The Hague Convention of 1907 (IV) Respecting the Laws
and Customs of War on Land, Oct, 18, 1907, 36 Stat. 2277, T.S. No. 539
[hereinafter Hague Regulations].

~17. Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter
Fourth Geneva Convention]. :

18. For a brief summary of the general purposes of the law of occupa-
tion, see Adam Roberts, Prolonged Military Occupation: The Israeli-Occupied Ter-
ritories Since 1967, 84 Am. J. INT'L L. 44, 4547 (1990). Dan Simon observed
that, “[glenerally speaking, belligerent occupation law is designed to bal-
ance an gccupying power’s interest in governing a region effectively and se-
curely, with its obligation to protect the interests of the civilian population.
The law aims ultimately to regulate and mediate the tension between mili-
tary necessity and human rights.” Dan Simon, The Demolition of Homes in the
Israeli Occupied Territories, 19 YarE J. InT'L L. 1, 19 (1994).
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law,? the latter’s binding character on all states and in all cir-
cumstances remains in dispute.20

By virtue of its control of the West Bank and Gaza Strip,
Israel is obligated under international law to carry out admin-
istrative functions and to maintain order. Article 43 of the
Hague Regulations sets forth the core principle as follows:

The authority of the legitimate power having in fact
passed into the hands of the occupant, the latter shall
take all measures in his power to restore, and ensure,
as far as possible, public order and safety . . . 2!

Although Israel is a party to the Fourth Geneva Conven-
tion, the Knesset (Parliament) has yet to legally incorporate it
into its internal law.22 Therefore, actions taken by the Israeli
Military Forces in the West Bank and Gaza Strip may not be
reviewed by Israeli courts solely because of an alleged incom-
patibility with the state’s obligations in the international
arena.?8 Former Israel Attorney General Meir Shamgar (who

19. Theodor Meron has written that “the customary law status of the Reg-
ulations annexed to the Conventon is universally recognized.” THEODOR
Meron, Human RiGHTs avp HuManTARIaN NORMS As CusTOoMarY Law 226
(1989). See judgments issued by the International Military Tribunals in Nu-
remberg, 41 Am. J. Int'i. L. 172, 24849 (1947), and Tokyo, 15 LL.R. 356,
365-66.

90. See Theodor Meron, The Geneva Conventions as Customary Law, 81 Am,
J. InT’L L. 848 (1987). For a discussion of the declarative or constitutive
character of the Fourth Geneva Convention, see Eli Nathan, The Power of
Supervision of the High Court of Justice Over Military Government, tn MILITARY
GOVERNMENT IN THE TERRITORIES ADMINISTERED BY ISRaEL 1967-1980: THE
LEcaL AspecTs 109, 13740 (Meir Shamgar ed., 1982).

21. Hague Regulations, supra note 16, art. 43 (emphasis added).

92, The Fourth Geneva Convention has been incorporated into standing
orders governing the conduct of soldiers serving in the West Bank and Gaza
Strip. See General Staff Orders of the Israeli Defense Forces, Appendices No.
61-62 (1955), Order 33.01333 (July 30, 1982).

93. H.C. 785/87, 845/87, 27/88, Affo v. IDF Commander of Judea and
Samaria, 42(2) P.D. 4, 38. In the Abu-Acta case President Shamgar gave the
following definition of an international custom:

Essentially, what is meant is a general practice which has acquired
binding legal force . . . ; general practice means a stable, general
and consistent mode of action—as opposed to temporary or casual
phenomena—which is accepted by the overwhelming majority of
those who are active in the said area of law. In other words, the
source of the existence of international custom are its subjects, that
they are under 2 legal obligation to act in the manner determined

by accepted custom.
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recently retired as President of the Israeli Supreme Court) an-
nounced in 1971 that his government’s administration of the
territories would be in accordance with the humanitarian pro-
visions of the Fourth Geneva Convention on a de facto basis.2¢
While in the final analysis the application of the Fourth Ge-
neva Convention may hinge more on political factors? than

legal arguments,2¢ it is worth noting that among the many
states that have captured territory in recent decades, only:

H.C. 69/81, Abu-Acta v. Commander of the Judea and Samaria Region, 37
P.D. 197, 238-239, excerpted in Judicial Decisions;fudgments of the Supreme Court
of Israel, 15 Isr. Y.B. HumM, Rrs. 348 (1984). See also Yoram Dinstein, The Inter-
national Law of Belligerent Occupation and Human Rights, 8 Isr. Y.B. Hum. RTs.
104, 108 (1978); Natan Feinberg, Declaratory and Constitutive Treaties in Inter-
national Law, 24 Ha Pragurr 433, 448 (1967-68). The rationale for the dis-
tinction between customary and conventional international law and the judi-
ciary’s willingness to apply only the former in the absence of incorporation
into the internal legal system stems from the separation of powers doctrine.
See H.C. 785/87, 845/87, 27/88, Affo v. IDF Commander.of Judez and Sama-
ria, 42(2) P.D. 4. _ _ .

24. This has been Israel’s policy despite the probable irrelevance of the
Fourth Geneva Convention to Israel’s presence in the West Bank and Gaza
Strip. This is due primarily to Article 2 of that Convention which limits its
applicability to “occupation of the territory of a High Contracting Party.”
Fourth Geneva Convention, supra note 17, art. 2. Neither Egypt nor Jordan
acquired sovereign rights due to their having taken control of the West Bank
and Gaza Strip in 1948-1949 via a war of aggression. Thus this basic prereq-
uisite for applicability was not met. Ses, e.g., Meir Shamgar, The Observance of
International Law in the Administered Tervitories, 1 Isr, Y.B. Him. Rs. 262
{1971); Yehuda Z. Blum, The Missing Reversioner: Reflections on the Status of
Judea and Samaria, 3 Isr. L. Rev. 279 (1968).

'25.. At least since 1977, successive Israeli governments, including the gov-
ernment of the late Prime Minister Rabin and his successor Shimon Peres,
have maintained that the state’s presence in the West Bank and Gaza Strip is
not a belligerent occupation under the Fourth Geneva Convention and
therefore, the Convention should not apply de jure. See Roberts, supra.note
18, at 62-63. Rejection of the de jure applicability of the Fourth Geneva Con-
vention has been advanced over the years by various senior Israeli govern-
ment officials, including then Foreign Minister Moshe Dayan and then
United Nations ambassador Chaim Herzog. Sez Nissim Bar-Yaacov, The Appli-
cability of the Laws of War Judea and Sumeria (The West Bank) and to the Gaza
Strip, 24 Isr. L. Rev. 485, 488-89 (1990).

26. A difference of opinion has existed between successive Israeli govern-
ments and the Israeli Supreme Court regarding the applicability of the two
above-mentioned treaties to the Israeli military’s presence in the West Bank
and Gaza Strip. See Bar-Yaacov, sufra note 25, T
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Israel has undertaken to apply the Fourth Geneva Convention
on even a de facto basis.?” :

II. THE RorE oF THE Hign COURT OF JUSTICE

The Israeli Supreme Court’s role in protecting human
rights and the.rule of law has not been limited to oversight of
official conduct within Israel. Especially in recent years, ac-
tivist justices have construed the court’s jurisdiction broadly,
scrutinizing a wide range of conduct by agencies and persons
acting in the name of or under authority delegated by the state
but beyond the pre-1967 borders. These developments and
their significance to the possibility that the court could enter-
tain petitions against instrumentalities of the PA are the topic
of this section. :

A, The Powers of the Supreme Court

The Supreme Court of Israel functions in two capacities.
Its first role is as a court of appeals reviewing decisions ren-
dered by the district courts. The Supreme Court’s second
function, which is central to the ensuing discussion, is to sit as
the High Court of Justice.?® The court’s powers when fulfil-
ling this latter function are set out in paragraphs 15(c) and
(d) of Basic Law: Judiciary: _ S

(c) The Supreme Court shall sit also as a High Court

of Justice. When so sitting, it shall hear matters in

which it deems it necessary to grant relief for the sake

27. SezYoram Dinstein, Expulsion of Mayors from Judea, 8 TEL Aviv L. Rev.
158, 167-68 (1981); Oliver M. Ribblink, Palestinian Higher Education in the
West Bank: Academic Freedom and Int’l Law, AmsTERDAM INT'L STUDIES 12, 19
(1990) (Department of International Relations and Public Intern':ltlona]
Law, University of Amsterdam). See also Professor Adam Roberts’ com-
ments: :

Israel deserves credit for acknowledging openly, albeit inade-
quately, the relevance of international legal standards. Its position
contrasts with those of the many occupying powers in tl_:le past '40
years that have avoided expressing any view on the applicability of
international legal agreements: such powers have included the So-
viet Union in Hungary (1956), Czechoslovakia (1968), Afghanistan
(1979); and South Africa in Namibia. .
Roberts, supra note 18, at 63.

28, BasiﬁrLaw: Judiciary, sec. 15, 1984, 1110 S.H. 78, as amended by 1992,

1383 S.H. 72 [hereinafter Basic Law: Judiciary]. :
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of justice and which are not within the jurisdiction of
another court.

(d) Without prejudice to the generality of the provi-
sions of subsection (c), the Supreme Court sitting as
a High Court of Justice shall be competent:

(1) to make orders for the release of persons
unlawfully detained or imprisoned.

(2) to order State and local authorities and the
officials and bodies thereof, and other persons
carrying out public functions under law, to do or
refrain from doing any act in the lawful exercise
of their functions or, if they were improperly
clected or appointed, to refrain from acting;

(3) to order courts and bodies and persons hav-
ing judicial or quasijudicial powers under law,
other than courts dealt with by this Law and
other than religious courts, to hear, refrain from
hearing, or continue hearing a particular matter
or to void a proceeding improperly taken or a
decision improperly given;2®

This provision authorizes the court to assert supervisory
Jjurisdiction over bodies or persons exercising public, judicial,
or quasijudicial functions.3® The large majority of petitions
adjudicated by the court grant relief against persons “fulfilling
public functions under law,”*! meaning the State or any of its
administrative authorities, including the Israeli Defence
Forces [IDF]. The court is granted jurisdiction over almost
every power exercised by the executive branch and may order
its officers “to do or refrain from doing any act in the lawful
exercise of their functions.”? Jurisdiction is implemented by
the use of writs analgous to habeas corpus, mandamus, certiorari,
prohibition, and que warrante. In addition, the court may also
issue injunctions and declaratory judgments.3®

29. Jd. at sec. 15 (c), (d).

30. Id. at sec. 15(d)(2), (3).

31. Id. at sec. 15(d)(2).

32. Id. at sec. 15(d) (2).

33. See Courts Law (Consolidated Version), sec. 75, 1984, 38 L.S.I. 271,
(1983-84); Justus R. Weiner, Terrorism: Israel’s Legal Responses, 14 Syr. J. oF
InT'L L. & Com. 1838, 197-99 (1987). - :
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B. The Supreme Court’s Application of the Law of Occupation

The Israeli Supreme Court has not refrained from charac-
terizing Israel’s rule over the West Bank and Gaza Strip as an
exercise of belligerent occupation®* under international law.
The court’s review of the IDF’s operations in the West Bank
and Gaza Strip is mainly grounded in the rules of the Hague
Regulations together with the rules of administrative law, since
it views only the Hague Regulations and not the Fourth Ge-
neva Convention as constituting customary law that is applica-
ble in Israeli courts.?® That is not to imply that the Fourth
Geneva Convention is totally absent from the Supreme Court’s
reasoning when adjudicating cases touching upon the law of
occupation.®® Indeed, even though it has never bhased a deci-
sion solely on the Convention, its text has often been discussed
in considerable detail in the process of reaching a decision.3?
Since a thorough analysis of the Israeli Supreme Court’s treat-
ment of the Fourth Geneva Convention is beyond the scope of
this article, suffice it to note that the court has examined perti-
nent articles of the Convention in numerous contexts, includ-
ing motions for family reunification, petitions for the establish-
ment of an appellate instance above the military tribunals in
the West Bank and Gaza Strip, petitions contesting the legality

34. See, e.g., H.C. 390/79, Mustafa Dweikat v. The Government of Israel,
34(1) P.D. 1, 18, excerpied in Judicial Decisions of the Supreme Court of Israel, 9
Isr. Y.B. Hum. Rrs. 349, 349-50 (1980}.

35. H.C. 606/78, Ayub et al. v. Minister of Defence, 33(2) P.D. 113, ex-
cerpted in Judicial Decisions of the Supreme Court of Israel, 9 Isr. Y.B. Hum. Ris.
897, 337-341 (1979); H.C. 890/79, Mustafa Dweikat v. The Government of
Israel, 34(1) P.D. 1, excerpted in Judicial Decisions of the Supreme Court of Isvael 9
Isr. Y.B. Hum. Rts. 345 (1980); H.C. 69/81, Abu-Acta v. Commander of the
Judea and Samaria Region, 37(2) P.D. 197, axcerpted in Judicial Decisions of the
Sugpreme Court of Israel, 13 Isr. Y.B. Hum, Rts. 348 (1984).

36. A well-established canon of interpretation in Israeli casedlaw is the
assumption that the legislature does not intend to derogate from the inter-
national obligations of the state, including those based on their engage-
ments by treaty, unless a conilicting intention is expressly present in the text.
See, e.g., H.C. 502, 306/72, Hilu v. State of Israel, 27(2) P.D. 169, 177.

37. See, eg., H.C. 785/87, 845/87, 27/88, Affo v. IDF Commander of Ju-
dea and Samaria, 42(2) P.D. 4, 38. However, the court appears somewhat
ambivalent in its stance regarding the weight of the Fourth Geneva Conven-
tion. Perhaps this ambiguity stems from a reluctance to overstep the limits
of the judicial function and interfere with the conduct of foreign relations
by the executive. Ses BarYaacov, supra note 25, at 499.
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of confiscation of property, and petitions against expulsion
from the West Bank and Gaza Strip.28

C. The High Court of Justice’s Jurisdiction in the West Bank and
Gaza Strip

The High Court of Justice’s jurisdiction to consider peti-
tions from the West Bank and the Gaza Strip stems not from a
territorial basis, but rather from the court’s authority over the
Military Commander of the IDF as a member of the executive
branch of government fulfilling a public duty under Israeli
Law.3? Indeed, the internationally recognized rule#® which is
followed by Israel,*! posits that the jurisdiction of the national
courts extends only to the territories over which the State en-
joys sovereignty.#> The West Bank and the Gaza Strip have
never been claimed to be a part of the territory of the State of
Israel.*® Thus, the legal basis of the court’s authority is of an
exclusively personal (rather than a territorial) nature, applying
only to acts by agents of Israel.#* As such, the court enjoys full

38. See LAPIDOTH, supra note 2.

89. See generally Nathan, supra note 20; Uzt AMIT-KOHN ET AL., ISRAEL, THE
“INTIFADA” aND THE RULE OF Law 59-83 (1993). At first, the question of
whether the court had jurisdiction to hear a petition against an act of the
military government in the West Bank and Gaza Strip was deliberately set
aside since the Government did not argue the question. Thus, in H.C. 302,
306772, Hilu v. State of Israel, 27(2) P.D. 169, 176, Justice Landau decided
to, “presuine on this occasion also, without making any ruling, that the juris-
diction exists rationae personae against the officials in the Military Administra-
tion who belong to the Executive Branch of the State . . . .” - With time,
however, this presumption became law, and the jurisdiction of the court
over activities conducted in the West Bank and Gaza Strip became firmly
entrenched. See H.C. 393/82, Jamalt Askan v. Commander of Judea and Sa-
maria, 37(4) P.D. 785.

40. The exercise of this personal _]unsdjcuon is well founded in interna-
tional law; see Nathan, supra note 20, at 112.

41. For an expression of this principle in Israell law, see Courts Law,
1957, 11 L8.I. 157, (1956-57).

- 42. See, e.g., GERHARD VON GIAHN, OccupPATION OF ENEMY TERRITORY A
CoMMENTARY ON THE Law AND Pracrick oF BELLIGERENT OccuraTion 213
(1957).

43. Haim H. Cohen, Forward, in INTERNATIONAL ComMISSION OF JURISTS
(IsraEL NaTiONAL SECTION), THE RULE OF LAW IN THE AREAS ADMINISTERED
By IsrarL vii (1981).

44, See, e.g., H.C. 393/82, Jamait Askan v. Commander of Judea and Sa-
maria, 37(4) P.D. 785, excerpted in Judicial Decisions of the Supreme Court of
Israel, 14 Isr. Y.B. Hum. Rs. 301 (1984), in which Justice Barak furnished
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jurisdiction to supervise acts committed by members of the
IDF, whether they are executed within the territorial bounda-
ries of Israel or not.%s

The judicial review of the IDF’s actions in the West Bank
and Gaza Strip, initiated by petitions brought to the court by
the region’s inhabitants, is conducted pursuant to the princi-
ples of Israeli administrative law as well as customary interna-
tional law.#% Palestinians, utilizing the same procedure as citi-
zens of Israel, have been granted access to an affordable and
immediate forum to challenge actions of the military govern-

ment.*7
Although the petitions lodged by residents of the West
Bank and Gaza Strip with the court are seldom completely suc-

the legal foundation for the court’s jurisdiction in-the West Bank and Gaza
Strip:
[T]oday there [are no} doubts concemmg the rule by which the
Supreme Court, sitting as the High Court of Justice, has jurisdiction
to exercise judicial review over the acts of the Military Government
in Judea, Samaria and the Gaza Strip . . . . [I]n accordance with the
provision of [Article 15 of the Basic Law: Judiciary], the right of
review is vested in this Court. The reason . . . is that the Military
Commander and his subordinates are public servants, fulfilling a
public function under law.
H.C. 393/82, Jamait Askan v. Commander of Judea and Samana. 37(4) P.D.
785, 809.

45, For the same reason, the court has considered on the merits petltlons
touching upon activities conducted by the IDF in Lebanon. SeeH.C. 102/82,
150/82, 593/82, 690/82, 271/83, Tsemel v. Minister of Defence, 37(3) P.D.
365; H.C. 574/82, Al-Nawar v. Minister of Défence, 39(3) P.D. 449. -

46. Justice Barak, in Jamait Askan v. Commander of Judea and Samaria,
37(4) P.D. 785, stated:

jud1c1al review by this Court extends both to an exammatlon of the
existence of a formal source for the authority of the Military Gov-
ernment {whether in local law or in security legislation) and to the
manner by which this authority is exercised. This last review has
been made both in the light of the rules of customary international
law and in the light of Israeli administrative law. From this point of
view, it may be said that every soldier carries with him in his pack
the rules of customary public international law dealing with the
laws of war, and the basic rules of Israeli administrative law
Id. at 810.

47. See MosHe Necel, JusTicE UNDER OCCUPATION: TI-IE ISRAELI SUPREME
CourT VERSUS MILITARY ADMINISTRATION IN THE OccupieD TERRITORIES 12
(1981); Esther R. Cohen, Justice for Occupied Territory? The Israeli High Court of
Justice Paradigm, 24 CorLum. J. TRANSNAT L L. 471, 473 (1986) Nathan, supra
note 20, at 110.
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cessful,*® the effectiveness of this institution in preserving their
rights should not be underrated.*® In many cases the petition-
ers are initially successful in obtaining an order nisi against the
military government and summoning it to appear before the
court to justify its action. This causes a delay in the implemen-
tation of the contested measure during which the authorities,
perhaps fearing a possible adverse precedent, may reevaluate
their conduct or decision prompting an out of court settle-
ment with the petitioner.5® In other instances the court may
refuse to grant a petition for lack of legal grounds, while ex-
pressing its recommendation to the respondent governmental
agency that the petitioner’s request should be granted.?! Such
‘recommendations’ are taken seriously.52

Sometimes the temporary order issued by the court cre-
ates the necessary climate for pressure to be exerted on the
authorities by actors from the Israeli or international political
arenas.’® The potential for media attention that is typically
given to such petitions also contributes to the protection of
the rule of law. However, the most significant, yet least dis-
cernable, impact of the High Court of Justice’s oversight may

48. See Ronen Shamir, “Landmark Cases” and the Refroduction of Legitimacy:
The Case of Israel’s High Court of Justice, 24 L. & Soc’y Rev. 782 (1990};
MEeNAcHEM HOFNUNG, ISRAEL--SECURITY NEEDS vs. THE RULE oF Law 322-23
(1991); Simon, supre note 18, at 24.

49, See generally HOFNUNG, supra note 48, at 322-25; SHIMON SHETREET,
Justice 1N IsRaEL: A STUDY OF THE IsRAELI JuDICIARY 488-93 (1994).

50. Seq, e.g., H.C. 507/85, Tamimi v. The Minister of Defence, 41(4) P.D.
57. It is also noteworthy that no precedent can be found in the history of
occupying nations for granting the residents of the occupied territory access
to the highest court of the occupier. Sez HoFNUNG, supra note 48, at 323;
Cheryl V. Reicin, Preventive Detention, Curfews, Demolition of Houses, and Depor-
tations: An Analysis of Measures Emploved by Israel in the Administered Territories,
8 Carpozo L. Rev. 515, 532 (1987); IsRaEL. MINISTRY OF JUSTICE HUMAN
RIGHTS AND INTERNATIONAL RELATIONS DEPARTMENT, ISRAEL’S USE OF ADMIN-
1STRATIVE DETENTION, File No. 164.1-549(2), at 3 (Aug. 31, 1993).

51. Seg, e.g., H.C. 81/85, Arjub v. Commander of the IDF, 42(1) P.D. 353.
Although the court dismissed the petition seeking a right to appeal against a
judgment of a military court in the West Bank and Gaza Strip, it nonetheless
voiced its criticism of the government in this respect, recommending that it

nt the petitioner the right anyway. See also Kawasmeh v. Minister of De-
fence, 35(1) P.D. 617; H.C. 253/88, Sejdiah v. Minister of Defence, 42(3)
P.D. 801.

52. See SHETREET, sufra note 49, at 463. _

53, See the attempted deportation in 1979 of Bassam Shaka, Mayor of
Nablus, related by NEGBI, supra note 47, at 93-100.
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well be the prophylactic effect of the court’s jurisprudence vis-
a-vis conduct of the authorities in the exercise of their discre-
tion. Accordingly, the “sword of judicial review”®* hangs over
the military government in the West Bank and Gaza Strip and
ensures a measure of protection for the inhabitants’ rights, as
well as the rule of law.55

D. The Expanded Judicial Function
1. Significant Developmenis In Recent Years

As noted above, the High Court of Justice has the author-
ity by law to review all administrative actions undertaken by the
executive branch of government. By the same token, the exer-
cise of this power by the court is restricted by the principle of
separation of powers. Accordingly, the judiciary must respect
the executive’s domain and not interfere unduly in its affairs.
To this end, a number of threshold tests have been imposed by
the court. If they are not met by the petitioner, he is refused a
hearing on the merits. The two major threshold tests are jus-
ticiability®® and standing.%?

a. Justiciability

According to the doctrine of justiciability, certain matters
should not be dealt with by the courts since they are not suita-
ble for judicial determination. Three categories predominate
in cases where justiciability is an issue: subjects of a predomi-
nantly political nature, matters touching upon the executive’s
discretion in the realm of foreign relations, and operations of
the military.

In recent years the standards of justiciability in Israel have
undergone significant development.?® As a result of change in

54. SHETREET, supra note 49, at 493.

b5. SHETREET, supra note 49, at 493. See Justus R, Weiner, Human Rights
in the Israeli Administered Areas during the Intifada: 1987-1990, 10 Wis. INT'L L.
J. 185, 212 (1992).

56. See generally Ariel Ben-Dor, Justiciability in the High Court of Justice, 17
MisupaTiv 592 (1987). - .

57. See generally ZEEV SEGAL, STANDING BEFORE THE SUPREME COURT SIT-
TiNG as THE HiGH Court oF Justice (2d ed. 1993).

58. Sez generally David Kretzmer, Forty Years of Public Law, 24 Isr. L. REv.
341 (1990}, and, in response, Itzhak Zamir, Adminisirative Law: Revolution or
Euolution?, 24 Isr. L. REv. 356 (1990).
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the attitude of the Supreme Court sitting as the High Court of
Justice,?® far fewer issues have been exempted from judicial
review. Increasingly, subjects which in the past®® were judged
inappropriate for judicial resolution have been subjected to
the court’s scrutiny.!

In 1988 the court rendered a , landmark decision on jus-
ticiability, Ressler v. Minister of Defence.52 The issue before the
court was the controversial exemption from compulsory mili-
tary service enjoyed by religious seminary students pursuant to
the administrative discretion of the Minister of Defense.
Although in other cases the court previously had ruled this
matter nonHusticiable, the court in Ressler held otherwise and
proceeded to examine the decision of the Minister of Defence
on the merits.

In so doing, a distinction was drawn by the court between
normative and institutional justiciability.63 Tt ruled that a dis-
pute is normatively justiciable if there exist legal standards for
its resolution. Since the court is of the view that all activities
conducted by the public authorities are governed, in one way
or another, by the law, it ensues that all disputes brought

59. For an analysis of the factors prompting the adoption of 2 more ac-
tivist posture by the court, see Itzhak Zamir, Courts and Politics in Israel, Pus.
L. 523, 533-37 (1991); SHETREET, supre note 49, at 38789, 449-53.

60. For the old rules laid down by the court with respect to the doctrine
of justiciability, see H.C. 65/51, Jabotinsky v. Weizmann, 5 P.D. 801; H.C.
165/656, Reiner v. Prime Minister, 19(2) P.D. 485; H.C. b61/75, Ashkenazi v.
Minister of Defence, 30(3) P.D. 309.

61. The last fifieen years have seen the court deal with the lawfulness of
decisions taken on issues such as the enactment of summer daylight savings
time, H.C. 217/80, Segal v. Minister of Interior, 34(4) P.D. 429; the exemp-
tion from military service granted to students of rabbinical seminaries H.C.
910/86, Ressler v. Minister of Defence, 42(2) P.D. 441; a pardon accorded
by the President to the heads of the General Security Semce, H.C. 320/86,
Barzilai v. Government of Israel, 40(3) P.D. 505; the allocation of time on
national radio and television for electoral propaganda, H.C. 246/81,
Agudath Derech Eretz v. Broadcasting Authority, 35(4) P.D. 1; the decision
of the Knesset Speaker fixing the date for a vote of no conﬁdencc H.C. 652/
81, Sarid v. Speaker of the Knesset, 36(2) P.D. 197; budgetary allocations to
rabbinical seminaries, H.C. 780/83, Yeshivat Tomchei Temimim v. State of
Israel, 38(2) P.D. 273; and the decision of the military censor prohibiting
publication of information pertaining to the Chief of the Institute for Intelli-
gence and Special Operations -(the ‘Mossad’), H.C. 680/ 88 Schmtzer v.
Chief Military Censor, 42(4) P.D. 617.

62. H.C. 910/86, Ressler v. Minister of Defense, 42(2) P.D. 441.

63. Id.
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before the judiciary will meet this criterion.5% Institutional jus-
ticiability, on the other hand, refers to the question whether
the court is the appropriate institution for adjudicating the
dispute. Put another way, perhaps the nature or the subject of
a dispute is such that it is incumbent upon other governmen-
tal institutions, such as the Knesset, the executive, -or their ex-
tensions, to resolve such matters.® With regard to the criteria
of institutional justiciability, views were split among the justices
of the court.

Justice Aharon Barak, who was recently elevated to Presi-
dent (2 position roughly analogous to Chief Justice) of the
court, opined that it is incumbent upon the court to deter-
mine the lawfulness of all actions taken by government author-
ities.8¢ According to his viewpoint, even those disputes where
the subject matter is closely related to another-branch of gov-
ernment (i.e., of a political, military, or diplomatic nature),
should be subject to judicial scrutiny and thus considered insti-
tutionally justiciable. Indeed, in Barak’s view such an ap-
proach complements rather than negates the separation of
powers doctrine, since it ensures that each branch of govern-
ment fulfills its constitutional duty and that the law is con-
stantly observed:

The significant issue is not the respect due this au-
thority or another. The significant issue is respect for
the law. As for me, I cannot see how insisting that a
government authority respect the law can harm that
authority or mar the relations between it and other
authorities . . . . [A]ccordingly, nothing i in the separa-
tion of powers doctrine justifies negation of judicial
review of governmental acts, whatever their character
or content. To the contrary: the separation of pow-
ers principle justifies judicial review of government
actions even if they are of a political nature, because
it ensures that every authority acts lawfully within its
own domain and thus ensures separation of powers.%?

64. Id.

65. See Ben-Dor, supra note 56, at 604-20.

66, See Ben-Dor, supra note 56, at 604-20.

67. H.C. 910/86, Ressler v. Minister of Defense, 42(2) P.D. 441,
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Professor Shimon Shetreets® has stated that Justice
Barak’s expansive concept of the role of the judiciary is tanta-
mount to abolishing the doctrine of justiciability in its en-
tirety.6 The mere presence of a legal controversy is sufficient
to consider even a politically-charged issue as being justiciable.
Indeed, Justice Barak stated in dicta that “[D]ecisions to go to
war or to make peace [are] ‘justiciable’ decisions which may
be ‘contained’ within a legal norm and a judicial hearing.”?0

Then Supreme Court President Meir Shamgar (who was
joined by the then Deputy President Miriam Ben-Porat) did
not share Justice Barak’s conception of justiciability. In Justice
Shamgar’s view, predominantly political matters should not
be adjudicated by the court. Rather, they are to be resolved by
the political branches of government, i.e., the executive and
the legislature, whose function and activities make the govern-
ment better equipped to deal with such questions:

As appears from the discussion by my esteemed col-
league Justice Barak, there is no topic in the world as
to which the questions of formal lawfulness and of
reasonableness could not be asked; meaning, there is
no topic which is not justiciable. The problem is
that, quite frequently, the question is not merely en-
dorsement of the existence or non-existence of a
legal test . ... but rather a question arises which essen-
tially relates to taking a stance on topics which require a
material decision by those who dealt with the matter.”

Despite former President Shamgar’s strong reservations
with regard to political questions, it is nonetheless clear that

68. Former Member of the Knesset from the Labor Party and Minister of
Religious Affairs. :

69. SHETREET, supra note 49, at 383-84.

70. See H.C. 448/81, Ressler v. Minister of Defense, 36 (1) P.D. 66. A
reference to the famous Marbury v. Madison, 5 U.S. 187 (1803) opinion of
Justice John Marshall in one of Barak’s books aptly named fudicial Discretion
offers a revealing Freudian slip. In his ruling on another major case Justice
Marshall established the principle of judicial review in America. Marshall
wrote, “[w]e must never forget it is a constitution that we are expounding.”
McCulloch v. Maryland, 17 U.S. 316, 407 (1819). In Barak’s treatise the
word “expounding” was inadvertently replaced with the apt word “ex-
panding.” Peter Hirschberg, The Lawgiver, JERusaLEM ReP., Aug. 24, 1995, at
14.

71. SHETREET, supra note 49, at 97 (emphasis added).
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even according to his viewpoint, the doctrine of justiciability
has been sharply circumscribed.” Moreover, with the retire-
ment of Shamgar, and Barak’s assumption of duties of Presi-
dent of the Court, it appears that the latter’s views are likely to
be most influential in the future. This is in part because of the
widely recognized view among lawyers and jurists in Israel that
Barak is a genius, the outstanding legal scholar on the
Supreme Court, and perhaps of this generation.” In addition,
as distinct from the United States Supreme Court where all
nine justices hear every case, most cases in Israel are heard by
a panel comprised of three of the fourteen justices.” In fulfil-
ling his role as President of the Court, it falls upon Barak to
determine which justices are assigned to each case.”® He
therefore has unfettered discretion to appoint himself and
others of like mind to hear precedent setting matters involving
the availability and scope of judicial review. Finally, Barak’s
imprint on the judiciary will be extended well beyond the year
2006 when he reaches mandatory retirement as a result of his

rimary role on the committee that appoints and promotes
judges at all levels.”®

b. Standing

A second critical threshold test applied by the High Court
of Justice in order to determine whether or not to hear a peti-
tion is that of locus standi—standing to sue. In the past, the
court only opened its gates to a petitioner who could show a
personal interest in the matter.”” This narrow approach has,
however, long been abandoned. It is widely accepted today
that where a constitutional question is at stake or where the
issue is of a predominantly public nature, the court will not
refrain from exercising its authority simply because the appli-

72. Kretzmer, supra note 58, at 343.

73. Hirschberg, supra note 70, at 12,

74. Courts Law, supra note 33, sec. 26.

75. Courts Law, supra note 33, sec. 27(a).

76. Courts Law, supra note 33, sec. 27(a).

7. See H.C. 40/70, Becker v. Minister of Defence, 24(1) P.D. 238; H.C.
448/81, Ressler v. Minister of Defence, 36(1) P.D. 81; H.C. 2/82, Ressler v.
Minister of Defence, 36(1) P.D. 708. Sez generally, SEGAL, supra note 57.
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cant lacks a direct interest in the case.” Furthermore, as Jus-
tice Barak emphasized in Ressler, “the more serious the alleged
wrong in the authority’s action, the more the dispute is of a
public nature, and the fewer the number of people possessing
a right and interest, because the problem is of a general public
nature, the more the considerations in favor of recognizing
the ‘public petitioner’ increase.””?

These developments in the court’s application of the doc-
trines of standing and justiciability have brought about a mo-
mentous expansion in the function of the judiciary within the
Israeli governmental system. According to the widely
respected Professor Itzhak Zamir (now a Justice of the
Supreme Court), the main reason for this drastic change is the
court’s self-conception as the guardian of the rule of law:

The-court’s role; according to the dominant opinion
on the court itself, is not only to settle disputes be-
tween parties to a conflict. It is also to safeguard the
rule of law. The rule of law is universal in the sense
that all public bodies, without exception, must abide
by it. And who is'more suitable and competent than
the court to ensure that the rule is observed? As one
judge (Barak J.) put it, the court “is an organ of the
State which must contribute its share in imposing the
rule of law.”80

Thus, the prevailing conception of the court is that it is
obliged to act to ensure that public bodies conduct themselves
in accordance with the rule of law. As a result, the threshold
tests of justiciability and standing have been truncated and the
court will hear any petition that it considers to be in the public
interest.8! '

2. Reasonableness

An additional aspect of the court’s expanded scope of re-
view is manifested in the evolution of a general doctrine of
reasonableness. Decisions of governmental officials are sus-

78. See, e.g., H.C. 320/86, Barzilai v. Government of Israel, 40(3) P.D.
505; H.C. 852/86, Aloni v, Minister of Justice, 41(2) P.D. 1; H.C. 2/82, Ress-
ler v. Minister of Defence, 36(1) P.D. 708.

79. H.C. 2/82, Ressler v. Minister of Defence, 36(1) P.D. 708.

80. Zamir, supra note 59, at 534,

81. Zamir, supra note 59, at 534,
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ceptible to challenge on the grounds that they were poorly in-
formed or thought out.# Thus, virtually every official act is
potentially-subject to judicial examination on the merits, and
even the findings of fact underlying the decision are subject to
reevaluation by the court. As Justice Barak explained:
Frequently a number of reasonable courses of action
exist, and then it is incumbent on the authority to
choose that course of action which seems best to it,
from among the reasonable courses of action (“the
realm of reasonableness”). The boundaries of the
realm of reasonableness are determined pursuant to
the proper balance between the various interests and
values which are struggling for primacy, and primar-
ily the individual’s interests and values on the one
side, and the public’s interest and values on the other
... The determination of the reasonableness of the
action is therefore not technical but substantive.5

Other major High Court decisions which have expanded
the court’s jurisdiction under the rubric of ‘reasonableness’
include Schnitzer v. Chief Military Censor®* and Shofan et. al. v.
The Military Advocate General®®

The Schnitzer case, the particulars of which are discussed
below,?6 gave Justice Barak the opportunity to develop the doc-
trine of reasonableness as a core concept of administrative law.
Basing his opinion on the general principle that every admin-
istrative authority must operate within the framework of the
purpose for which the law established the authority in ques-
tion, Barak opined: . \ ' :

The number of possibilities available to the decision-

maker may be great or small, but it is never un-

restricted . . . . Deliberation assumes freedom of
choice between legal options. Subjective delibera-

82. See H.C. 840/79, Contractors and Builders Centre in Israel v. Govern-
ment of Israel, 34(3) P.D. 729; H.C. 389/80, Golden Pages Lid. v. Broadcast-
ing Authority, 35(1) P.D. 421; H.C. 2/82, Ressler v. Minister of Defence,
36(1) P.D. 708; H.C. 680/88, Schnitzer v. Chief Military Censor, 42(2) P.D.
617. ‘

83. H.C. 2/82, Ressler v. Minister of Defence, 36{1) P.D. 708.

84. H.C. 680/88, Schnitzer v. Chief Military Censor, 42(4) P.D. 617.

85. H.C. 425/89, Shofan et al. v. The Military Advocate General, 43(4)
P.D. 718. : :

86. See infra note 95.
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tion assumes that the choice between options will be
exercised through assessment of the nature of the op-
tions by the authorized person. This assessment must
be made in accordance with the rules of administra-
tive law. Thus the assessment must be made with
sincerity, without arbitrariness or obfuscation, having
consideration of all the relevant facts, and these facts
only. Furthermore: assessment of the options and
choice of the preferred option must be made reason-
ably . ... Sometimes there exist a number of options,
all of which are reasonable. There is created a ‘range
of reasonableness’. . . . It is for him to choose any
option that seems to him the best among the options
available within the range. He may not choose an op-
tion located outside this range.” -

In Shofan the court utilized the expanded reasonableness
doctrine to intervene for the first time in the discretion of the
Military Advocate General who is responsible for the supervi-
sion of law enforcement in the IDF.88 The case arose out of
charges brought against Colonel Yehuda Meir who was sus-
pected of ordering his soldiers to severely beat Palestinian riot-
ers apprehended by his troops during the first month of the
intifada. The Military Advocate General relieved Colonel Meir
of his command and elected to settle for formal disciplinary
proceedings against him rather than institute a full court mar-
tial. This determination was overturned by, the High Court of
Justice which determined that the Military Advocate General’s
decision was unreasonable when considering the seriousness
of the offenses of which Colonel Meir was suspected.??

E. Judicial Review of Security Considerations

The increased willingness of the judiciary to play an active
role in the maintenance of the rule of law in all sectors of gov-

87. H.C. 425/89, Shofan et al. v. The Military Advocate General, 43(4)
P.D. 718. .

88. AMiT-KOHN ET AL., supra note 39, at 80.

89. H.C. 425/89, Shofan et al. v. The Military Advocate General, 43(4)
P.D. 718, 735. The effect of this ruling was to impose an additional level of
judicial review over acts of IDF members towards the Palestinian residents of
the West Bank and Gaza Strip. Thereafter soldiers became aware that the
legality of their conduct is subject not only to scrutiny by the IDF’s own crim-
inal justice structure but also by the civilian High Court of Justice.
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ernmental activity manifests itself most strikingly in the judici-
ary’s readiness to examine on the merits administrative acts
motivated by security considerations. Previously, the High
Court of Justice avoided scrutinizing the substantive decisions
of security officials.®® Rather, the justification for judicial in-
tervention was always a defect of a procedural, jurisdictional,
or technical nature.®!

The last fifteen years, however, have witnessed the devel-
opment of a more comprehensive approach on the part of the
court.?2 Thus, in the Elon Moreh®® case, a Military Order for
the seizure of private land earmarked for the establishment of
a Jewish settlement in the West Bank was declared unlawful.
The reason for the court’s judgment was that the considera-
tions motivating the decision were not of a military nature, as
required by Article 52 of the Hague Regulations, but rather
primarily political in origin.%*

The court’s newfound disinclination to exempt from re-
view executive decisions motivated by security considerations
was again demonstrated in the Schnitzer®® case. The court in

90. In 1973, Justice Moshe Landau stated in dicta that the court should
refrain from meddling in the affairs of the military:
The extent of the interference of the Court with the action of mili-
tary authorities relating to matters of security must be very limited
.... [Tlhe rule that the Court will not substitute its own discretion
for that of an administrative authority will apply with greater force
to a decision regarding the suitability of a soldier to a military ap-
pointment since the superior officers of the soldiers, they and no.
others, are capable of deciding his fitness because of their expertise
and professional experience.
H.C. 302, 306,72, Hilu v. Government of Israel, 27(2) P.D, 169, 177. Sez also
Y.S. Zemach, The Non Justiciability of Military Measures: The Rafah Approach
Case, 9 Isr. L. Rev. 128 (1974). ‘

91. Ses, eg, H.C. 7/48, Al Karbutelli v. Minister of Defence, 2 P.D. 5;
H.C. 95/49, Al Khori v. Chief of Staff, 4 P.D. 34; H.C. 220/51, Aslan v. Mili-
tary Government, 5 P.DD. 1480.

92. See generally SHETREET, supra note 49, at 458-67.

93. H.C. 390/79, Mustafa Dweikat v. The Government of Israel, 34(1)
P.D. 1, excerpled in Judicial Decisions of the Supreme Court of Israel, 9 Isr. Y.B.
Huwm. Rts. 345 (1980). _

94. The first paragraph of Article 52 of the Hague Regulations prescribes
that, “Requisitions in kind and services shall not be demanded from munici-
palities or inhabitants except for the needs of the army of occupation.”
Hague Regulations, supra note 16, art. 52. The government deferred to pres-
sure exerted by religious Zionist groups.

95. H.C. 680/88, Schnitzer v. Chief Military Censor, 42(4) P.D. 617.
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Schnitzer scrutinized the Military Censor’s decision to. prohibit
publication of certain items which were critical of the Chief of
the Institute for Intelligence and Special Operation (the ‘Mos-
sad’) and information on certain forthcoming changes in the
Institute’s leadership. The court, guided by Justice Barak, re-
jected the Military Censor’s decision to forbid publication on
the ground that the material involved was not sufficiently prej—
udicial to state security in order to warrant limiting the press’

democratic right to freedom of expression. In so doing, he
expressed the currently widespread view in the court regard-
ing the susceptibility to judicial review of executive’ dec151ons
prompted by security considerations:

In the past the security aspect of administrative delib-
eration has been a deterrent to judicial review . . . .
Over the years it has become clear that there is noth-
ing exclusive about security considerations, in regard
to judicial review [S]ecurity considerations enjoy no
special status . [T] here aré no special limits on the
scope of _]lldlCla.] review as applied lo administrative de-
liberation concerning State security.96

In its supervision of the military’s activities in the West Bank

and Gaza Strip, the court has always sought to achieve a bal-

ance between security requirements and the maintenance of
normal life in the area.®” Thus, although it has upheld expul-
sions of persons involved in terrorist activities®® as well as the
demolition of houses® used as springboards for terror attacks
resulting in murder, the court has invalidated refusals on the
part of the authorities to allow lawyers in the West Bank to
establish a Bar Association!®® and to grant an entry visa for
family reunification,!! and shortened by one year the period

96. Id. (emphasis added).

97. Se, e.g., H.C. 5973/92, Association for Givil Rights in Israel v. Minis-
ter of Defense (unpublished) (unofficial translation on file with the Israell
Government Press Ofﬁce)

08. Id _

99. Seg, e.g., Association for Civil Rights in Israel v. IDF Commanders of
the Central and Southern Commands, 43(2) P.D. 529.

10(;) H.C. 507/85, Tamimi v. The Minister of Defence, 41(4) P.D. 57,
(198

101. H.C. 802/80, Samra v. The Commander of the judea and Samana
Area, 34(4) P.D. 1.
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of closure of a Palestinian social club that was being used as a
front for subversive activities.192

F. The Political Question Doctrine and Judicial Intervention

It has been remarked that the adoption of a rule allowing
for the intervention of the judiciary in spheres traditionally
considered exclusively reserved for the executive branch, such
as national security and foreign affairs, is tantamount to abol-
ishing what is commonly known as the ‘political question doc-
trine.’123 The doctrine, found in American,!%¢ British,!% and
French?08 jurisprudence, has often been invoked by domestic
courts to avoid passing judgment on executive or leglslauve
conduct. As the U.S. Supreme Court explained in its
landmark decision Baker v. Carr:107 :

102. H.C. 660/88, The Inash El Asra Association v. The Commander of
IDF Forces in the Judea and Samaria Area, 43(3) P.D. 673, Se¢ Weiner, supra
note 55, at 259-60.

103. Sez Eyal Benvenisti, fudges and Foreign Affairs: A Comment on the Institut
de Droit Internationale Resolution on The Activities of National Courts and the Inter-
nativnal Relations of their State,’ 5 Eur. J. InT’L L. 423, 433 (1994). Benvenisti
commented on Article 2(1) of the Institute of International Law's Resolu-
tion on the Activities of National Courts and the International Relations of
their State. The article reads in part:

[N]ational courts called upon to adjudicate a question related to

the conduct of the Executive, should not refuse to exercise their

competence on the basis of the political nature of the question if

the conduct of the Executive is subject to a rule of international

law,
Benedetto Conforti (Rapporteur), The Activities of Natztmal Judges and the In-
ternational Relations of Their State, 65 Y.B. Inst. InT'L Law Part I 327, at 445
(1993).

104. See generally Robert F. Nagel, Political Law, Legalistic Politics: A Recent
History of the Political Question Doctrine, 56 U. Cui. L. Rev. 643 (1989).

105. See Council of Civil Service Unions v. Ministry of Civil Service, 1985
App. Cas. 374; PETER CANE, AN INTRODUCTION TO ADMINISTRATIVE Law (2d
ed. 1992).

106. The doctrine of acte de gouvernement in effect immunizes executive
action from judicial review with respect to foreign policy. Its application was
exemplified in the 1975 decision of the Conseil d Ftat refusing to examine the
international legality of the government’s declaration of a security zone sus-
pending all sea navigation so that French nuclear experiments could be con-
ducted in the Pacific Ocean. 103 JournaL pu Drort InT'L 104, 126 (1976).
See L. NEVILLE BRoOwWN & ]. BELL, FRENCH ADMINISTRATIVE LAW 155—57 {4th ed.
1993).

107. Baker v. Carr, 369 U.S. 186 (1962),
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Prominent on the surface of any case held to involve
a political question is found a textually demonstrable
constitutional commitment of the issue to a coordi-
nate political :-department; or a lack of judicially dis-
coverable and manageable standards for resolving it;
or the impossibility of deciding without an initial pol-
icy determination of a kind clearly for nonjudicial
discretion; or the impossibility of a court’s undertak-
ing independent resolution without expressing lack
of respect due coordinate branches of government;
or an unusual need for unquestioning adherence to
a political decision already made; or the potentiality
of embarrassment from multifarious pronounce-
ments by various departments on one question,!08

In the United States a number of rationales have been ad-
vanced in support of the political question doctrine.19® First,
there are separation of powers concerns.1’® The United States
Constitution specifically commits the resolution of certain is-
sues, such as foreign affairs and national security, to the polit-
ical branches of the federal government rather than to the ju-
diciary.!'! Second, it would arguably be anti-majoritarian for
the courts to supersede democratically constituted institutions
in the decision and policy making process.!12 Lastly, it is con-
tended that the judiciary should avoid disputes that are pa-
tently political in character for fear of being thrown into the
political arena and having its legitimacy undermined.!® This
view posits that controversial political matters are better han-
dled by those branches of government that are chosen by the
polity and are accustomed to political disputes.

108, Id. at 217.

109. See generally Michael ]. Glennon, Foreign Affairs and the Political Ques-
tion Doctrine, 83 Am. ], InT’L L. 814, 814-15 (1989); Russelt W, Galloway, Basic
Justiciability Analysis, 30 Santa CLara L. Rev. 911, 914-17 (1990). See Lea
Brilmayer, International Law in American Courts: A Modest Proposal, 100 YaLk L.
J. 2277, 2289-90 (1991).

110. See Justice Brennan's assessment in Baker v. Carr that * [TIhe nonjus-
ticiability of a political question is primarily a function of the separation of
powers.” Baker v. Carr, 369 U.S. at 210.

111. Id. at 211. - :

112. See Fritz W, Scharpf, Judicial Review and the Political Question: A Fune-
tional Analysis, 75 Yare L.J. 517, 588 (1966). ’

113. Id. at 549-50.
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G. The Act of State Doctrine

A corollary of the political question doctrine developed by
both English!!* and American'!® case-law is the doctrine of the
‘act of state.” This controversial’!® doctrine avers that domestic
courts ought to refrain “from sitting in judgment on other acts
of a governmental character done by a foreign state within its
own territory and applicable there.”117

This doctrine was applied in the landmark U.S. Supreme
Court decision in Banco Nacional de Cuba v. Sabbatino.'’® The
case arose from a commercial dispute prompted by the Cuban
expropriation of a sugar company owned primarily by U.S. res-
idents. Banco Nacional, on behalf of the Cuban government,
sued for the recovery of proceeds from a sale of sugar con-
cluded in New York shortly before Castro’s rise to power. The
defendant, a commodity broker, argued that the plaintiff’ s.ti—
tle was invalid because the Cuban nationalization decree vio-
lated international law. The 1.8. Supreme Court, finding for
the plaintiff, refused to examine the legality of the expropria-
tion decree, declaring it to be nonjusticiable. In reaching this
conclusion, Justice Harlan stated:

[The] Judicial Branch will not examine the validity of

a taking of property within its own territory by a for-

eign sovereign government, extant and recognized

by this country at the time of the suit, in the absence

114. See Buttes Gas & Oil Co. v. Hammer, 1982 App. Cas. 888; Williams
and Humbert, Lid. v. W. H. Trademarks (Jersey) Ltd., 1986 (vol. 2) W.L.R.
24,

115. See generally Underhill v. Hernandez, 168 U.S. 250 (1897);_Banc0 Na-
cional de Cuba v. Sabbatino, 376 U.S. 398 (1964); First Nat’l City Bank v.
Banco Nacional de Cuba, 406 U.S. 759 (1972); Alfred Dunhill of London,
Ine. v. Republic of Cuba, 425 U.S. 682 (1976); W.S. Kirkpatrick & Co., Inc. v.
Environmental Tectonics Corp., Int’l, 493 U.S. 400 (1989):

116, See Michael J. Bazyler, Abolishing the Act of State Doctrine, 134 U: Pa. L.
Rev. 325 (1986); Gregory H. Fox, Resxamining the Act of State Doctrine: An
Integrated Conflicts Analysis, 33 Harv. INT'L L. J. 521 (1992); THOMAS FRANCK,
Pourticar Questions/Jupicial ANswers 98-101 (1992). The Instltu‘te of In-
ternational Law’s Article 3 of its Revised Draft Resolution emphatically re-
jects the act of state doctrine. Confort, supra note 103, at 446.

117. RestateMENT (THiRD) OF THE FOREIGN RELATIONS Law OF THE
UNITED STATES, sec. 443.1, (1987). See Malvina Halberstam, Sabb_atz'no Re:mr-
rected: The Act of State Doctrine in the Revised Restatement of U.S. Foreign Relations
Law, 79 AM. J. INT'L L. 68 (1985).

118. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (_1964).
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of a treaty or other unambiguous agreement regard-
ing controlling legal principles, even if the complaint
alleges that the taking violates customary interna-
tional law.119 :

Although the act of state doctrine originally derived from
the positivistic legal outlook and its territorial conception of
Jjudicial power,'2° it is clear today that the doctrine’s basis has
been supplanted by separation of powers concerns.’?! Like its
sibling, the political question doctrine, the act of state doc-
trine is meant to ensure that the judiciary does not encroach
upon the executive’s prerogatives in (foreign) policy making,
a role which is postulated to be within the special competence
of the executive.?2 The act of state doctrine seeks, inter alia,
to avoid “adjudications involving the legality of acts of foreign
states on their own soil that might embarrass the Executive
Branch of our Government in the conduct of our foreign rela-
tions.”2® In addition, it has often been argued that with re-
spect to the state’s external affairs, it is essential that the na-
tion “speak with one voice.”12¢ :

These rationales, which question the judiciary’s right and
competence to interfere with the executive and legislative

119. Id. at 428, :
120. See Fox, supra note 116, at 523, Indeed, the Supreme Court’s deci-
sion in Underhill v. Hernandez was founded on a thoroughly positivistic the-
ory of state sovereignty as is evidenced by Chief Justice Fuller’s following
words:
Every sovereign State is bound to respect the independence of
every other sovereign State, and the courts of one country will not
sit in judgement on the acts of the government of another within
its own territory. '

Underhill v. Hernandez, 168 U.S. 250, 252 (1897).

1821. See Fox, supra note 116, at 525. Se¢ also Brilmayer, supra note 109, at
2289-90.

122. In the Sabbatino decision, Justice Harlan declared that the doctrine’s
purpose is to ensure “the proper distribution of functions between the judi-
cial and political branches of the Government on matters bearing on foreign
affairs.” Banco Nacional de Cuba v. Sabbatino, 376 U.S. 598, 427-28 (1964).

123. Alfred Dunhill of London v. Cuba, 425 1.5, 682, 697 (1976). See
Scharpf, supra note 112, at 578,

124, Phillip Tremble, A Revisionist View of Customary International Law, 33
UCLA L. Rev. 665, 715; Scharpf, supra note 112, at 573-74; See also Justice
Brennan’s assertion that questions of foreign policy “uniquely demand [a]
single-voiced statement of the Government's views.” Bakér v. Carr, 369 U.S.
186, 211 (1962). :
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branches’ prerogatives in the domain of foreign policy, readily
explain the development of the Bernstein'*® exception. By vir-
tue of this rule, when the executive branch gives the court writ-
ten assurances that the act of state doctrine need nof be ap-
plied, it may move forward and hear the case on the merits.!2¢
The main assumption here is that the executive is the only
branch of government apt to evaluate the potential advgrse ef
fects that a judicial examination of a foreign sovereign act
might have on the country’s diplomatic relations with that
state. Hence, it is only fitting that the matter be deferred to
the executive before the court undertakes an examination of

the merits in the case.’®”

Furthermore, it is argued that the judiciary is not institu-
tionally competent to intervene in matters relatipg to foreign
policy.!2® Foreign affairs, in this context, is perceived as a field

125. Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maat-
schappij, 210 F. 2d 375 (2d Cir. 1954). , ’
126. See First Nacional City Bank v. Banco Nacional de Cuba, 406 U.S. 759,
768 (1964). It should be noted, however, that the application of t-;he. Bern-
stein exception has never been accepted by a Supreme Court majority. In-
deed, a strong argument exists that the Bernstein rule patently violates any
idea of judicial independence, rendering the court “a mere errand boy for
the Executive Branch which may choose to pick some people’s chestnuts
from the fire, but not others.” Id. at 773 (Douglas, ]., concurring). See also
Bayzler, supra note 116, at 375. .
127. RESTATEMENT, supra note 117, sec. 372, cmt. h. Sec also Fptz
Scharpf’s comment regarding the judiciary's limitations when adjudicatin
disputes touching upon the state’s international relations: ‘
[With regard to foreign relations] the Court is confronted with a
wider context in which domestic courts may not be sure of their
grasp of all relevant data and in which they cannot even potentiaily
determine the conduct of all important participants in the process
of interaction. Deference to those departments of the government
which have a specific responsibility for the actions and reactions of
the United States in the external arena would appear 1o be no
more than the realistic assumption of the functional limitations of
the judicial process. : ‘

Scharpf, supra note 112, at 596. )

128. See Justice Jackson’s explanation why the judiciary should not inter-
vene in the executive and legislative-branch’s decisions in the realm of for-
eign policy: . .

[TIhe very nature of executive decisions as to foreign policy is polit-
ical, not judicial. Such decisions are wholly confided by our Consti-
tution to the political departments of the government, Executive
and Legislative. They are delicate, complex, and involve large. ele-
ments of prophecy . . .. They are decisions of a kind for which the
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inherently lacking any “juditially discoverable and manageable
standards.”'?? Indeed, judicial decisions are founded on legal
principle and judicial precedent while the conduct of foreign
relations is done on the basis of negotiation and diplomacy.!30
Courts suffer from a substantial deficiency in that they lack ad-
equate factfinding faculties—unlike their governmental coun-
terparts, Congress and the executive, whose access to informa-
tion is virtually unlimited.’3" Therefore, it follows that courts
are not adequately informed to commit their government with
regards to matters of foreign policy and that consequently they
should be precluded from reaching decisions which might be
at odds with positions taken by the political branches of gov-
ernment.

H. Judicial Avoidance Doctrines and the Israeli Supreme Court

If one compares the rather prudential attitude of the Brit-
ish!32 and American'® courts in application of the political
question and act of state doctrines, with the significantly more
interventionist approach developed over the past fifteen years
by the Israeli judiciary concerning questions of justiciability
and standing, it is clear that Israeli judicial policy stands in
sharp contrast with that of its U.S. and English counterparts.
Indeed, the Israeli Supreme Court has never accepted any re-
striction on its capacity for judicial review of governmental
conduct similar in scope to either the political question,'®* the
British!35 or American act of state doctrines.’*® On the con-

Judiciary has neither aptitude, faciliies nor responsibility and
which has long been held to belong in the domain of politcal
power not subject to judicial intrusion or inquiry.
Chicago & Southen Air Lines, Inc. v. Waterman 8.5. Corp., 333 U.S. 103, 111
(1948).

129. Baker v. Carr, 369 U.S. 186, 217 (1962).

130. Tremble, supra note 124, at 709, 713-14.

181. See Scharpf, supra note 112, at 567-68.

132, See supra notes 114-15.

133. See supra note 115, and accompanying text.

134. Eyal Benvenisti, Judicial Misgivings Regarding the Application of Interna-
tional Law, 4 Eur. J. InT’L L. 159, 181 (1993); but see¢ Jabolinsky v. Weizmann,
5 P.D. 801,

135. According to the British act of state doctrine, courts are precluded
from examining activities conducted on behalf of the Crown outside of Eng-
lish territory. See F.A. Mann, FOREIGN AFFAIRS IN EngLisH Courrs 18490
(1986).

1995] ISRAEL-PALESTINIAN PEACE 791

trary, as has been demonsirated above, the Israeli Supreme
Court has made it a point to be very active in maintaining re-
spect for the rule of law and safeguarding civil rights. Ac-
cording to Supreme Court Justice Yitzhak Zamir, this differ-
ence in judicial attitudes may be attributable to the considera-
ble differences that exist between the three political-legal

cultures:

We can certainly say that our Supreme Court is an
active court, that it is not being deterred by the level
of political questions . . . . [Flor many years the Court
abstained from such interference and the Court only
interfered recently because the Court was convinced
that there was no other institution, nor the public
generally, to act and rectify wrongs. We must realize
that there is a difference in political traditions and
culture between Israel and other countries . . . . The
question was whether the Court too should remain
indifferent and say, well, this is a political question; if
we interfere, we may threaten our position. So let’s
leave it as it is. Immunize such unlawful acts; not
only immunize, actually sanction them by not inter-
fering. The Court thought that in this stage of the
life of Israel, when we are just shaping our political
culture, actually our democracy, the Court cannot be
guided by its narrow interest of self-preservation. It
should go into the arena and do what it can to estab-
lish proper standards and norms in the spirit of other
democracies.137

While Israeli judicial practice may significantly differ from
American and British precepts regarding limits of justiciability,

136. Id. See also Professor David Kretzmer's comment in this respect: “Act-
of state doctrine has been totally rejected by the Israeli judiciary. It’s hardly
been mentioned but in one or two cases in which it has been totally refected
out-of-hand. It is not the kind of argument that a government can make
before the court.” David Kretzmer, Remarks at the International Confer-
ence on the Nature and Legitimacy of Judicial Review, Hebrew University,
Jerusalem, Session II: Justiciability, Political Questions and the Legitimacy
of Judicial Review 4647 (Dec. 11-13, 1994) (on file with author).

137. Yitzhak Zamir, Remarks at the International Conference on the Na-
ture and Legitimacy of Judicial Review, Hebrew University, Jerusalem, Ses-
sion III: Justiciability, Political Questions and the Legitimacy of Judicial Re-
view 55, 58-59 (Dec. 11-13 1994) (on file with author).
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it does find much common ground with the activist model fol-
lowed by German courts in ascertaining the scope of their au-
thority to review decisions taken by the executive. Under Ger-
man jurisprudence, no sphere of executive activity is ex-
empted from the judiciary’s supervisory powers., In other
words, every dispute is adjudicable. Yet, where the subject
matter is of a political nature, for example foreign relations,
German courts grant broad discretionary power to the govern-
mental authority whose decision is in dispute and interfere
only where there is clear abuse of constitutional norms. Pro-
fessor Thomas Franck explains:

[Tlhe highest constitutional court of the German
Federal Republic . ... the ultimate guardian of consti-
tutional legality . . . [has] long rejected the political-
question doctrine as a matter of formal conceptual -
jurisprudence even while deciding the substance of
various cases in the government’s favor. While usu- -
ally giving the political authorities ample political dis-
cretion to conduct foreign relations, the German
judges have been careful to reserve full power to de-
termine on the basis of all relevant evidence whether
a particular exercise of discretion is within the ambit
of unfettered choice of means allocated to the polit-
ical sector by the constitution.!38

Even though in the end, German/Israeli and U.S./British
judicial traditions may be very similar as to the extent to which
the courts are inclined to intervene in the executive’s exercise
of discretion on partit:ularly sensitive matters, there does exist
a critical divergence: Ultimately, only Israel and Germany
closely safeguard the rule of law. Professor Karl Doehring
makes this point very lucidly: ' :
Comparing the two systems—opolitical question doc-
trine in United States and the German position that
only the non-observance of the limits imposed on the
discretionary governmental power [warrant judicial
review]-—we can state: The American system, i.e. to
declare the incompetence of the court to decide a
case results in the risk that the public authority acts

138. Franck, supra note 116, at 115. See Donald P. Kommers, The Consti-
tutional Jurisprudence of the Federal Republic of Germany 163-64 (1989).
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arbitrarily and uncontrolled. A court cannot discover

any arbitrariness committed by the public authority,

because the lawsuit is not admitted. Under the Ger-

man system -the court is enabled to test whether a

governmental decision is based on an abuse of public

power, although that will seldom occur due to the-
broad space-of discretionary power of the public au-
thority.139 :

Thus, it is evident that in contradistinction to its U.S./
British counterparts, Israeli judicial practice does not preclude
adjudicating petitions touching upon matters traditionally
considered privy to the executive, such as national security and
foreign affairs. In addition, the Israeli judiciary, since the in-
ception of the State of Israel, has demonstrated its vigorous-
ness especially in those cases where -issues of democracy,
human rights and the rule of law were involved. As a conse-
quence, the possibility that the Supreme Court sitting as the
High Court of Justice may intervene during the interim period
in order to safeguard the human rights of the Palestinians sub-
ject to the PA should not be dismissed out of hand merely be-
cause of the likely political fallout it would trigger.

III. TuaE NATURE AND LiMIiTS OF ISRAEL’'S HUMANITARIAN AND
Human RigHTS RESPONSIBILITIES DURING THE
INTERIM STAGE OF THE PEACE PROCESS

A, Occupation and the Effective Control Test

The presence of effective control on the ground by the
occupant is the essential prerequisite of occupation. Article 42
of the Hague Regulations states that “[t]erritory is considered
occupied when it is actually placed under the authority of the
hostile army.”4® Moreover, the occupation extends only to
the territory where such authority has been established and

189. Karl Doehring, Remarks at the International Conference on the Na-
ture and Legitimacy of Judicial Review, Hebrew University, Jerusalem, Ses-
sion IIf: Justiciability, Political Questions and the Legitimacy of Judicial Re-
view 4 {Dec. 11-13, 1994) (on file with author).

140. Hague Regulations, supra note 16, art. 42, It should be stressed, how-
ever, that the Hague Regulations do not determine how an occupation
comes to an end. See Theodor Meron, West Bank and Gaza: Human Rights and
{Ju?anitaﬁan Law in the Period of Transition, 9 Isk. Y.B. Hum. Rts. 106, 116

1979).
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can be exercised.!*! Article 43 of the Hague Regulations de-
scribes the occupant as the one, into whose hands, “the au-
thority of the legitimate power ha[s] in fact passed.”** Thus,
the main factor here is that of effective control.’*® Professor
Yoram Dinstein elaborates on this point:

To qualify as such under international law, a belliger-
ent occupation must be effective . . . . It appears that
the efficacy may be relative . . . . To remove doubts,
the occupant usually issues a proclamation in which
he gives notice to the inhabitants about the new state
of affairs. The proclamation reflects the fact of occu-
pation, but does not create it it is the effective control
over the area, rather than the proclamation, ‘that es-
tablishes the legal ground for belligerent occupation.
The occupation applies to the region over which the’
occupant in effect assumes control, and not necessar-
ily to the one to which the proclamation refers.!#4

Yet, in order to examine the question of responsibility
(i.e., as a consequence of effective control) for the protection
of humanitarian and human rights norms in those areas where
authority has been transferred during the interim period, we
must ascertain the scope of each side’s authority both accord-
ing to the terms of the Agreements and in practice. Indeed,
an assessment of the situation in view of determining who has
effective control in those areas for which governmental au-
thority has been transferred to the PA for the interim period
must be both textual and realistic in approach. A purely tex-
tual analysis of the Agreements which would simply tabulate
the various spheres of authority allocated to each side would
be misleading because it would ignore the daily reality. Also
while the power each side exercises on the ground is indicative
of their prerogatives as allowed for by the Agreements, a mere
snap-shot portrait of the daily reality in the the Palestinian self-
governing areas and elsewhere in the Gaza Strip and the West

141. Hague Regulations, supra note 16, art, 42,

142. Hague Regulations, supra note 16, art. 43.

143. See2 Oppenheim, International Law: A Treatise 434-35 (Hersch Lau-
terpacht ed., 7th ed. 1952); Von GLAHN, supra note 42, at 28-31; Morris
GreENSPAN, THE MoODERN Law OF LAND Warrare 213-14 (1959); EvaL
BenveEnisTr, THe INTERNATIONAL LAw OF Occupation 3-6 (1993); L.C.
GreeN, THE CONTEMPORARY Law OF ArRMED CoNrFLICT 247-48 (1993).

144, Dinstein, supra note 23, 10405 (emphasis added).
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Bank would be deceptive since it would fail to take into consid-
eration Israel’s potential*> exercise of authority as allowed
under the Agreements.?*6 The legal grounding for a contin-
ued involvement by Israel in law enforcement as regards areas
where many aspects of local authority have been transferred to
the PA pursuant to the interim Agreements will now be dis-

cussed.

B. The Sui Generis Nature of the PA’s Authority During the
Interim Period

The Cairo Agreement together with the earlier DOP, al-
lowed PLO Chairman Yasser Arafat and his appointed admin-
istration to assume substantial local administrative control over
most of the Gaza Strip, Jericho, and additional areas in the
West Bank.!4? Pursuant to the Erez and Oslo II Agreements,
together with the Further Transfer Protocol, the PA has as-
sumed powers in a vast array of fields touching upon the daily
life of all Palestinian residents of the West Bank and Gaza
Strip.

pNonetl’usrless, the PA lacks essential elements of sover-
eignty.1*® Israel, on the other hand, has given up exclusive

145, See infra notes 176-219 and the accompanying text.

146. A different interpretation has been offered by Professor Eyal
Benvenisd. While acknowledging that the Agreements stipulate that the
legal status of the Gaza Strip, Jericho, and areas of the West Bank remains
unchanged, Benvenisti avers that this should not be determining when as-
certaining which entity or entities bears international law responsibility for
the protection of the local population’s humanitarian and human rights.
He reasons that under both the law of armed conflict and the international
law of human rights, the essential prerequisite for this responsibility with
respect to occupied territories is not legal authority but rather “effective con-
trol.” In his view, since the IDF withdrew and the PA has assumed a large
portion of the governmental functions for the Gaza Strip, Jericho, and other
areas of the West Bank, it is evident that the PA has “effective control” of
these areas. Eyal Benvenisti, Responsibility for the Protection of Human Rights
under the Interim Israeli-Palestinian Agreements, 28 Isr. L. Rev. 207 (1994).

147. Subject to the stringent limitations provided for in the Cairo Agree-
ment, the PA obtained legislative, executive, and judicial powers and respon-
sibilities with respect to Gaza and Jericho; se¢ Cairo Agreement, supra note 2,
art. V.2.

148. Amonyg the qualifications for statehood which the PA lacks is the ca-
pacity to enter into relations with the other States. See Cairo Agreement,
supranote 2, art, VI.2.a,; Oslo I Agreement, supra note 2, art. IX.5.a. On the
subject of the legal criteria of statehood, see IaN BROWNLIE, PRINCIPLES OF
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control over Gaza, jericho: and other areas of the West Bank,
although its impact on the daily lives of the Palestinian inhabit-
ants remains significant. At this point in the peace process
therefore, it is clear that both Israel and the PA, each in its
own spheres of authority, exercises considerable control over
the West Bank and Gaza Strip. In this regard, the legal-polit-
ical arrangement has been characterized as being of a sui
generis nature.'*® One of the troubling issues is that since the

PubLiC INTERNATIONAL Law 72-79 (4th ed. 1990). According to Brownlie,
the capacity to enter in relations with other states is tantamount to demon-
strating independence:

[T]he concept of independence is represented by the requirement

of capacity to enter into relations with other states. Independence

has been stressed by many jurists as the decisive critérion of state-

hood.

Id. at 73-74 (emphasis added). :

Nevertheless many observers believe that a Palestinian state will ulti-
mately emerge from the peace process. Ses, e.g., Antonio Cassese, The Israel-
PLO Agreement and Self Determination, 4 Eur. J. INnT’L Law 564 (1993); Note,
The Israel-PLO Declaration of Principles: Prelude to g Peace?, 34 VA. J. INT'L L.
4385, 465-69 (1994); Jerry Lewis, Kissinger: Palestinian State Tnevitable,' JEwisH
CHroNICLE, Oct. 29, 1993. According to Yossi Sarid, a Member of the Knes-
set and Cabinet, the establishment of a Palestinian State as a result of the
peace process will be inevitable after the elections. See Palestinian Elections
Well Result In State—Sarid, JERusaLEM Post, Mar. 19, 1995, at 1. However,
both the late Prime Minister Yitzhak Rabin and his successor Shimon Peres
have expressed their opposition to the idea of a Palestinian State in the West
Bank and Gaza Strip. ROBERT SLATER, RABIN OF IsRAEL 401 (1993); see David
Makovsky, Rabin to P.A.:" The Streets are Yours, JERusaLEm PosT, Apr. 14, 1995,
at 9; Peres Denies Proposal to Turn Gaza Strip into a Palestinian State, BBC Short
Wave Broadcasts, Voice of Israél, Jerusalem, Mar. 28, 1995 (ME /2265, MED/

149. Professor Eyal Benvenisti, an expert on the field of the international
law of occupation, has commented:

[T]he regime in the Gaza Strip and the Jericho Area represents a

novel form of autonomy. So far, two types of autonomies existed.

Internally based autonomies, such as South Tirol in Italy, have

been established within existing states through the laws of that

state. Internationally based autonomies have so far been estab-
lished by international agreements with the active participation of

the League of Nations or the United Nations, like in the case of

Memal, or the aborted attempts in 1947 to establish international

administration in both Trieste and Jerusalem, in which sovereignty

was deemed to be vested in these institutions. In contrast, the au-

tonemy in the Gaza Strip and Jericho Area is based on the Agree-

ment, which eludes the question of sovereignty by artificially main--
taining the framework of the Israeli military occupation.
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PA’s authority over these territories is not that of a sovereign
entity, the body of international human rights law does not
formally apply. This follows from the general understanding
that it normally applies only to states which have either ratified
or are other wise bound (i.e., by customary law) to comply with
certain strictures.!5° Moreover, if areas of the West Bank and
Gaza Strip are no longer occupied by Israel, then the humani-
tarian law, which is a subset of the law of armed conflict, does
not apply either. This vacuum, especially i‘f it conu’n}m:s for a
lengthy period, would place the human rights of millions of
people in a precarious legal predicament.

The question arises therefore as to the extent of the PA
and Israel’s responsibility under in_ternat-ional law for the pro-
tection of human rights in thé areas under Palestinian self-
rule. Professors Naseer Aruri and John Carroll explain the
perils of being subject to the rule of both the PA and the Is-
raeli military government as regards the protection of Palestin-
ian human rights: _

The dangers inherent in the lack of ironclad safe-

guards are clear, particularly during the transition

period when Palestinians would be subject to two ad-
ministrations: the new Palestinian Authority and the
existing occupation regime. Dissidents are likely to

be exceptionally vulnerable in view of the uncertain

EvaL BeNvENISTI, THE PRESENT STATUS OF THE PALESTINIAN AUTHORITY,
(1995) (unpublished manuscript on file with author).,

150. Formal recognition of the role of substate entities in international
law, including autonomies, has nevertheless slowly been taking form. See
BENVENISTI, supra note 149, at 28; Christoph Schreuer, The Waning of the Sov-
ereign State: Towards a New Paradigm for International Law? 4 Eur. J. INT'L L.
447 (1995). ’ _

On June 14, 1989 the Permanent Observer Mission of Palestine submit-
ted a letter.to the Swiss government expressing its will to be bound by the
four Geneva Conventions of 1949 and the Additional Protocols of 1977. The
request was not accommodated because of doubt whether a state of Pales-
tine existed. Cf. AL-Hag, A HUMAN RIGHTS ASSESSMENT OF THE DECLARATION
OF PRINCIPLES ON INTERIM SELF-GOVERNMENT ARRANGEMENTS FOR PALESTINI-
ANs 9-10 (1993).

Interestingly, the International Committee of the Red Cross [hereinaf-
ter ICRC] continues to operate in Gaza and Jericho on a vague basis of “in-
ternational principles” according to the presentation given by Dr. Palwanka,
ICRC Legal Advisor, at a conference on torture given at the Hebrew Univer-
sity Law Faculty on June 9, 1995.
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jurisdictions and accBuntabiIity of the two authori-
ties.151 -

The import of this question becomes apparent when one
considers that, even according to the original timetable, the
interim period is to last for as long as five years,'5® of which
only two have elapsed. Should the sluggishness of negotia-
tions conducted thus far'®3 be taken as an indicator of the par-
ties” capacity to resolve outstanding issues,'>* all of the timeta-
bles fixed within the DOP appear foolishly optimistic. Further
delays in the negotiations are readily envisioned, all of the pre-
vious deadlines have been missed by months and some by
more than a year.'5 Israel’s exasperation with the PA’s lim-
ited effectiveness in thwarting acts of terror,!%¢ in particular a

151. Naseer H. Aruri & John J. Carroll, A New Palestinian Charter, 25 ].
ParesTivg Stup. 5, 11 (1994). ’

152. See DOP, supra note 2, art. V.1; Cairo Agreement, supre note 2, art.
XXIIL3. :

153. None of the deadlines specified have thus far been honored. e e.g.,
Weiner, supra, note 2. .

154. See, e.g., PLO Accuses Israel of Stalling Talks, JERUSALEM PosT, Jun. 23,
1995, at 2.

155, See Ahmad S. Khalidi, The Palestinians: Current Dilemmas, Future Chal-
lenges, 24 . PaLEsTINE STUD. 5 (1995).

156. Sez, e.g, Danny Rubinstein, The Understandings and the Rules of the
Game, HA'ARETZ, Apr. 20, 1995, at B2; Jon Immanuel, PA’s Gun-Licensing Cam-
paign Lacks Pop, JerusaLEm Post, May 12, 1995, at 9; Peace Waich, Weapons
Control and the Palestinian Authority, June 1995 (underlining that Palestinian
security services have failed to disarm militias in Gaza); Jon Immanuel, PA-
Hamas Collusion: Fact or Fiction, JERusaLeM Post, Sep. 1, 1995; Alon Pinkas,
Arrests Are Only Temporary Setback For Hamas Operations, JERUSALEM PosT, Aug.
24, 1995, at 1; Yigal Carmon, Resolute in the Face of Terror, JERUSALEM PoST,
Sep. 8, 1995, at 6. But see Jon Immanuel, PA’s Security Courts Begin Working,
JerusaLem Post, Feb. 17, 1995, at 2; Palestinian Security Court Gives Hamas
Activist 15-Year Sentence, BBC Short Wave Broadcasts, Voice of Palestine,
Jericho, Apr. 10, 1995 (ME/2275, MED/6); PNA Statement Announces Ban On
Possessing Guns and Explosives, BBC Short Wave Broadcasts, Voice of Pales-
tine, Jericho, Apr. 12, 1995 (ME/2278, MED/2); Palestinian Police Storm
Houses in Gaza; 210 Arrested; Arms Surrendered, BBG Short Wave Broadcasts,
Voice of Israel, Jerusalem, Apr. 13, 1995 (ME/2278, MED/5); Amira Hess,
Military Supreme Court in Gaza Sentences For the First Time Two Hamas Activists to
Imprisonment, Ha’areTZ, Apr. 13, 1995, at A3; Amira Hess, Military Court in
Guaza Sentences Man Who Assisted Hamas in Preparing Attack to Seven Years Impris-
onment, HA’ARETZ, Apr. 14, 1995, at A3; Amira Hess, Four and Seven Years
Imprrisonment For Two Hamas Activist in Gaza Who Implored Youth to Perpetrate
Suicide Attack, Ha’ARETZ, Apr. 23, 1995, at A6; Amira Hess, Palestinian Author-
ity Members: The Opposition Is Prepared to Consider Suspending the Attacks,
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string of suicide bombings, drive-by shootings, roadside
bombs, kidnappings, and knife attacks by the Hamas and Is-
Jamic Jihad groups have been major factors in the delays.?57

Ha'areTz, Apr. 23, 1995, at Al0; Palestinian Police Arresied More Than Ten
Armed Hamas Activists in Gaza, HA'ArETZ, May 5, 1995, at A3; PA: Hand in
Weapons By Sunday or Face Prosecution, JErusaLem Post, May 11, 1995, at 2;
Amira Hess, Palestinian Police Located Hamas Firearm Stock in Gaza, HA'ARETZ,
May 25, 1995, at A2; Eytan Rabin, Reports Arriving to Israel: “Arafat Strengthen-
ing Fight Against Terror, ” Ha'areTz, May 28, 1995, at AB; Palestinian Police Ar-
rested Two Wanted Terrorists, Ha'arerz, May 5, 1995, at A12; Jon Immanuel, PA
Police Arrest Man Planning Suicide Attack, JERUSALEM PosT, Aug. 20, 1995, at 1;
Jon Immanuel, Palestinian Police Catch Gunman on Way lo Attack, JERUSALEM
PosT, Aug. 24, 1995, at 1; Herb Keinon, Gaza Council Calls Fx-Soldiers to Hunt
Megidish's Killers, JERUSALEM Post, Oct. 20, 1995, at 2. Over a period of about
two months (May-June 1995), terrorist attacks against Israeli targets ceased
as a result of a calculated decision taken by Hamas and Islamic Jihad leaders
so as not to be held responsible by the Palestinian public for any delays in
the withdrawal of Israeli forces from the Palestinian populated areas in the
West Bank. However, the suicide attacks later resumed. See Danny Rubin-
stein, Hamas® “Restraint,” Ha'areTz, Jun. 6, 1995, at Bl; Zeev Scheif, Terror
May Shock Again, HA’ARETZ, Jun. 9, 1995, at B1; Amira Hess, Hamas Sources:
Agreement With Palestinian Authority Not Cause of Truce, HA'ARETZ, Jun. 11,
1995, at A3; Danny Rubinstein, Arafat’s Break, Ha'ARETZ, Jun. 16, 1995, at B3;
Jon Immanuel, fihad Vows to Avenge Activist’s Murder, JerusaLEM PosT, Jun. 23,
1995; Hamas Warns: Truce Over, JERUSALEM PosT, Jun. 25, 1995, at 2; Alon
Pinkas, Herb Keinon, Suicide Bomber Explodes Donkey Cart Near Khan Yunis, 3
Soldiers Hurt, JErusaLEM Post, Jun. 26, 1995, at 1; Ouri Nir, Gideon Alon,
Hamas Officers Arrested in Gaza Afier Cart Explosion in Gush Katif, Ha'AreTz,
Jun. 27, 1995, at A1 (mentioning that the suicide bomber was affiliated with
Hamas); Eytan Rabin, Two Hikers Murdered in Wadi Kelt; Gang of Terrorists Es-
caped to Jericho, Ha'arETZ, Jul, 19, 1995, at Al; Moshe Toubal, Reuven Sha-
pira, Yarayach Tal & Eytan Rabin, 5 Killed in Suicide Bombing of Bus in Ramat-
Gan, Ha'AreTz, Jul. 25, 1995, at Al; Serge Schemann, Bus Bombing Kills Five
in Jerusalem; 100 are Wounded, NY. TrMes, Aug. 22, 1995, at Al.

157. Hamas is in the forefront of the Palestinian groups opposed to all
manifestations of the current peace process. Its ideology combines extreme
Islamic fundamentalism with absolute opposition to any arrangement with
Israel or recognition of it. Hamas’ Covenant calls for the liberation of ‘Pales-
tine’ in its entirety from the Mediterranean to the Jordan river. Since the
signing of the DOP the number of Israelis killed in terrorist attacks has in-
creased 73 percent. Peace Watch, Increase of 73 % in Number of Israelis Killed
in Terror Attacks in Two Years Since Oslo Accords (Sept. 10, 1995).
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These attacks have repeitedly interrupted the peace talks!s®
and threatened their continuance.!59 . : - :

Curtailing these attacks assumed added urgency during
the period preceeding the Israeli elections on May 29, 1996 as
then Prime Minister Peres and his party’s governing coalition
in the Knesset found their support in polls dwindling. Indeed,
the escalation in Israeli fatalities as a result of acts of terror
since the signing of the DOP!% thwarted one of the former
Rabin-Peres led government’s key arguments for achieving an
agreement with the Palestinians.’6! Public support for the
peace process, which enables the government to make painful
concessions, was consequentially substantially undermined.162
Even some Members of the Knesset from the late Prime Minis-
ter Rabin’s Labor Party'6? -along -with- the President of the
State?®* have called for suspension of the negotiations to pres-
sure Arafat to crack down on the perpetrators of this wave of
terrorism. 165 SN

- 158. Sez, e.g., Jon Immanuel, Israel Suspends Talks in Cairo, JERUSALEM PoST,
Oct. 12, 1994, at 2. The Palestinian representatives also suspended the
peace talks in the aftermath of the murderous attack perpetrated by the Jew-
ish settler Baruch Goldstein in Hebron. See David Makovsky, Arabs Halt
Talks, Demand More Measures, JErRUsaLEM PosT, Feb. 28, 1994, at 1.

159. Sez, e.g., Derek Brown, Israeli Fears Put Pact With P.L.O. At Risk, Tug
Guarmian, Dec. 7, 1994, at 14. .

160. See Suicide Bombings Almost Double Terror Toll Since Oslo, JERUSALEM
Post, Mar. 13, 1995, at 2. ' : .

161. During his election campdign in 1992 Rabin declared:

I'am unwilling to give up a single inch of Israel’s security, but I am

willing to give up many inches of sentiments and territories—as

well as 1,700,000 Arab inhabitants—for the sake of peace. That is

the whole doctrine in a nutshell. We seek a territorial compromise

which will bring peace and security. A lot of security. :
Yitzhak Rabin, Pragmatism and Compromise, JERusaLEm Post, June 1, 1992, at
{quoted in SLATER, sufra note 148, at 389). :

162. See Terrovism Takes Its Toll, TEL Aviv UNIVERSITY NEWS, Spring 1995, at
15 (research revealing link between terrorism and Israeli support for the
peace process). ‘ :

163. See Liat Collins & David Rudge, Labour MKs Call on Rabin to Send IDF
Back into Gaza, JERUSALEM Posrt, Apr. 12, 1995, at 1.

164. The President of Israel, Ezer Weizinan, has on numerous occasions
called for a suspension in the peace talks because of terrorist violence di-
rected towards Israeli targets. Seg, e.g., Christopher Walker, Weizman Speaks
Out Against Talks With PLO, T Trues (London), Jan. 24, 1995, at 12. -

185. The peace process has been seriously undermined by the PLO’s fail-
ure to adequately curb Palestinian terrorism, particularly during the first
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Moreover, the Likud party victory will likely bring about
further delays in the peace process and a thorough reevalua-
tion of the previous government’s policy of territorial conces-
sions which lies at the very core of the peace process.
Although most of its members do not favor returning the IDF
to either the Gaza Strip or areas in the West Bank that have
been evacutated, the party’s leader, Prime Minister Binyamin
Netanyahu, declared prior to the elections that when h'is party
comes to power it would not honor the Agreements since, in
his view, the PLO has already breached them and Israel need
not consider itself bound where the other side dishonors its
commitments.16® More recent developments, however, indi-
cate a reevaluation of this original policy; and a softening of
the Likud rhetoric toward meeting with the PLO.167 Even so,
territorial concessions with the Palestinians will most likely be
resisted by the new Likud government'®® and the final status
negotiations might become deadlocked or simply collapse
over disagreements regarding sensitive issues. Hence, Palestin-
ian fears that the Oslo II Agreement will de facto represent the
permanent status agreement may eventually crystallize.169

year following the arrival of Palestinian forces in Gaza and Jericho. Accord-
ing to the Cairo Agreement:
Both sides shall take all measures necessary in order to prevent acts
of terrorism, crime and hostilities directed against each other,
against individuals falling under the other’s authority and against
their property, and shall take legal measures against offenders.
Cairo Agreement, supra note 2, art. XVIII. A series of suicide bombings by
Hamas and Islamic Jihad have resulted in a 170 Israeli deaths since the be-
ginning of the peace process. Se¢ Peace, Terror and Dissent in Israel, N.Y. TIMES,
Aug. 23, 1995, at A20.

166, See Sarah Honig, Netanyahu: Likud Won't Honoer Deals Since P.L.O. Has
Breached Agreement, JERUSALEM Post, Jan. 4, 1993, at 2; Bernard Josephus &
Albert Robinson, The Likud Will Cancel PLO Accord Unless Covenant Clauses Are
Deleted, JerusarLem Post, May 13, 1994, at 3; Sharon Says Likud Will Not Imple-
ment Second Stage of Agreement, BBC Short Wave Broadcasts, Voice of Israel,
May 10, 1995 (ME/2300, MED/12).

167. See Netamyahu Aid Calls Mahmoud Abbas, JERUSALEM PosT, June 2,
1996, at 1; Netanyahu Advisor Stresses Consolidation of Arab Ties, Contacts PLO
Official, VOICE OF ISRAEL, JERUSALEM, June 6, 1996 (iranslated from Arabic).

168, See Sarah Honig, Netanyahu Aims to Adapt Part Line to Oslo Reality,
Jerusarem Posr, Jan. 26, 1996, at 2. :

169. See Yarayach Tal, Israeli Source: Palestinians Fear that Likud Government
Will Change Interim Agreement into Permanent Status Deal, HaA’ArRETZ, Aug. 7,
1995, at 5.



802 INTERNATIONAL LAW AND POLITICS [Vol. 27:761

Moreover, in an effort to avoid an early impasse, many of
the most contentious issues, like the division of scarce water
resources,!7® future sovereignty over Jerusalem,!”! control of
religious sites,'7 Palestinian aspirations for statehood and the
permanence of the Jewish settlements!”® were intentionally

170. Gazit Heads Water Negotiating Team, Peace Watch, UNITED STATES INSTI-
TUTE OF Peack, Oct. 1995, at 12; Ze'ev Schiff, Agein Forgetting the Water,
Ha’ArETZ, July 7, 1995, at B1.

171. According to a statement made by Arafat during a visit to schools and
mosques in Jericho:

Jerusalem is the capital of Palestine and those who think otherwise

can go and drink Gaza sea water, and, I have been told, the waters

of the Dead Sea. ...
Yasser Arafat, Notable Quotes, Dispatch from Jerusalem, July-Aug., 1995, at 8.

The future status of Jerusalem indubitably constitutes the thorniest is-
sue to be addressed in the peace process. Following one public opinion poil,
sixty-five percent of Israelis support Israeli sovereignty over the united city,
while minety percent of Palestinians are opposed to such an idea. See Yosef
Algazi, Poll: 65 Percent of Isracli Jews Support Israsli Sovereignty Over Jerusalem,
Ha’arerz, Jun. 5, 1995, at A6. A recent proposal in the U.S. Congress to
move the American embassy to Jerusalem caused much agitation among Is-
raelis and Palestinians and was perceived as posing a serious threat to the
peace process. See Karen Farrell, ferusalem Overshadows Talks, BiLapI JERUSA-
LEM TiMEs, May 10, 1995, at 3; Appeasement on Jerusalem, JERUSALEM PosT, Jun.
22, 1995, at 6. When he was a presidential candidate in 1992, Bill Clinton
stated that he supported Jerusalem as Israel’s undivided capital. RAPHAEL
DanziGER & ARTHUR RUBIN, THE CLINTON-RABIN PARTNERSHIP IN THE
Mipeast Peace Process 28 (1993) (issued by the American Israel Public Af-
fairs Committee). Yitzhak Rabin made an identical pledge during the 1992
national election campaign. SLATER, supra note 148, at 401. Likud party
member Ehud Olmert, the Mayor of Jerusalem, has begun to take measures
to close Orient House because it serves the PLO as their Jerusalem head-
quarters, which is in violation of its municipal zoning permit and is expressly
forbidden by the Cairo Agreement. See Bill Hutman, Olmert Vows to Close Ore-
ent House, JERUSALEM PosT, Jun. 26, 1995, at 1. .

172, Yossi Klein Halevi, Defending Mother Rachel, THE JERUSALEM REPORT,
Aug. 24, 1995, at 18.

173. According to Marwan Kanfani, the Spokesman for Arafat:

Our position regarding the settlements is clear. We demand the
breaking up of the settlerents and the removal of the settlers from
the Gaza Strip, West Bank and Jerusalem. The settlers are a foreign
body living on land which is not theirs.
Marwan Kanfani, Notable Quotes, Dispatch from Jerusalem, July-Aug., 1995, at 8
{quoting article in Ha’areTz). Following one public opinion poll, over sev-
enty-five percent of the settlers remain opposed to any territorial concessions
to the Palestinians. Uzi Benzamin, Ha’AReTZ, Sep. 1, 1995, at B3.
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left to the final status talks.!”* The prospects for a timely reso-
lution of these central issues appears anything but encourag-

ing_l‘i's
IV. ANALYSIS OF THE APPORTIONMENT OF AUTHORITY

A. The Unaltered Legal Status of the Palestinian
Self-Governing Areas

Based on the texts of the Agreements, it may be argued
that the sole source of the PA’s authority and legitimacy are
the accords it concluded with Israel, according to which the
legal status of the West Bank and Gaza Strip has remained un-
changed. It would ensue that these regions continue to be
under the occupation of the Israeli military, with the PA acting
as nothing more than a delegate of the Israeli occupation ad-
ministration.17® Indeed, such a claim is supported by the nu-
merous provisions found in the various texts which stress that
the status of the Gaza Strip and the areas of the West Bank for
which authority has been transferred to the PA, has not been
altered.!”” For instance, paragraph 7 of Article XXIII of the
Cairo Agreement states that “The Gaza Strip and the Jericho
Area shall continue to be an integral part of the West Bank
and the Gaza Strip, and their status shall not be changed for
the period of this Agreement. Nothing in this Agreement
shall be considered to change this status.”78 :

Article 1V of the DOP states that, “The two sides view the
West Bank and the Gaza Strip as a single territorial unit, whose
integrity will be preserved during the interim period.”" Arti-
cle 6 of Annex II of the DOP emphasizes that, “[T)he status of
the Gaza Strip and Jericho area will continue to be an integral
part of the West Bank and Gaza Strip, and will not be changed
in the interim period.”18¢

- 174, Se, e.g., DOP, supra note 2, art, V.3.

175. See Weiner, supra note 2.

176. See Singer, supra note 2, at 6.

177. See Cairo Agreement, supra note 2, arts, XXII1.6, XXII1.7; Erez Agree-
ment, supra note 2, art. XIIL5; Oslo II Agreement, supra note 2, art. XXXL7,

178. Cairo Agreement, supra note 2, art. XXIIL7.

179. DOP, supra note 2, art. IV. See Oslo II Agreement, supra note 2, arts.
XI1.1, XXXI1.8 ‘

180. DOP, supra note 2, at Annex I, art. 6.
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Other articles highlight that the Israeli military govern-
ment continues to exercise certain prerogatives in those areas
for which authority has been transferred to the PA. Thus, ac-
cording to Article V.3.b. of the Cairo Agreement:

Israel shall exercise its authority through its military
government, which, for that end, shall continue to
have the necessary legislative, judicial and executive
powers and responsibilities, in accordance with inter-
national law . . . .18

The implementation of the Cairo Agreement and the in-
stitution of the PA were realized through the local law of the
West Bank and Gaza Strip!® which may further indicate
Israel’s reluctance to view the Agreements as international in-
struments.'8® Indeed, under international law no legislative
implementation would be necessary if the Cairo Agreement
was considered as an international instrumerit since, following
the law of armed conflict, the Israeli military government
draws its authority solely from international law. It logically
ensues that if the Cairo Agreement is considered an interna-
tional instrument it automatically forms part of the interna-
tional norms which bind the Israeli military administration, '8+
Arguably, since the PLO is not a state,'®® the Agreements are

181. Cairo Agreement, supra note 2, art. V.3.br; I11.1; Oslo II Agreement,
supra note 2, art. 1.5, XVIL4. '

182. Both the West Bank and Gaza Strip commanders of the Israeli De-
fence Forces issued a similarly worded, “Proclamation concerning the Implemen-
tation of the Agreement regarding the Gaza Strip and Jericho Ared” (Proclamation
No. 4}, 5754-1994.

188. See Benvenisti, supra note 146, 301-02.

184. See Benvenisti, supre note 146, at 301-02.

185. Pursuant to the Cairo Agreement the PA lacks the capacity to enter
into relations with states. Paragraph 2(a) of Article VI of the Cairo Agree-
ment provides:

[T1he PA will not have powers and responsibilities in the sphere of
foreign relations, which sphere includes the establishment abroad
of embassies, consulates or other types of foreign missions and
posts or permitting their establishment in the Gaza Strip or Jericho
Area, the appointment of or admission of diplomatic and consular
staff, and the exercise of diplomatic functions. .
Cairo Agreemerit, supra note 2, art. V1.2.a. The ability to enter in relations
with other states is indicative of independence from foreign rule. Sez Joel
Singer, Aspects of Foreign Relations Under the Israeli-Palestinian Agreemenis on In-
terim Self-Government Arrangements For the West Bank and Gaza, 28 Isr. L. Rev.
268, 269 (1995).
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not international instruments. This understanding coincides
with the following statement made by Joel Singer, Legal Advi-
sor of the Israeli Ministry of Foreign Affairs and senior legal
negotiator in the tatks with the PLO:

In this context, the fact that the military government

in the West Bank and Gaza Strip will continue to exist

is very significant. It emphasizes that, notwithstand-

ing the transfer of a large portion of the powers and

responsibilities currently exercised by Israel to Pales-

tinian hands, the status of the West Bank and Gaza Strip

will not be changed during the interim period. These areas

will continue to be subject to military government.

Similarly, this fact suggests that the Palestinian Coun-

cil will not be independent or sovereign in nature,

but rather will be legally subordinate to the authority

of the military government. In other words, operat-

ing within Israel, the military government will con-

tinue to be the source of duthority for the Palestinian

~ Council and the powers and responsibilities exer-
cised by it in the West Bank and Gaza Strip.18¢

Indeed, a viable argument can be made that the PA con-
stitutes nothing more than a substitute for the Civil Adminis-
tration that was established in the Administered Areas by the
Israeli military government in 1981. Thus, the PA would be
entrusted under the Agreements with significant governmen-
tal powers in the Gaza Strip and areas of the West Bank for the
interim period, acting as an intermediary between the Israeli
military government and the local population.!87

Also worthy of attention is' the mechanism, established
under the Cairo Agreement, which enabled Israel to prevent

Even Arafat’s senior aide Mahmoud Abbas, who negotiated much of the
DOP, has written, “[w}e do not claim that we signed an agreement that cre-
ated an independent Palestinian State; none of the provisions in the Decla-
ration of Principles make such a claim.” Maamoup Asgas, THROUGH SECRET
CHANNELS 218 (1995). ) .

186. Singer, supra note 2, at 6 (emphasis added).

187. According to the Cairo Agreement, the Civil Administration in Gaza
and Jericho was dissolved upon completion of the Isracli military withdrawal
and the subsequent transfer of powers to the PA. Sez Cairo Agreement, supra
note 2, art. [I1.4. Following the Oslo II Agreement, the Civil Administration
in the West Bank will be dissolved upon inauguration of the Council. Oslo II
Agreement, sypra note 2, art. L5.
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legislative enactments adopted by the PA from taking effect.188
This attempt by Israel to strictly control the PA’s legislation
was unavailing and failed to exert the intended restraint, re-
gardless of what was written in the Agreement. In his first offi-
cial declaration as the chairman of the PA, Yassir Arafat pro-
claimed the abolition of all Israeli military law enacted since
1967, and that, “the laws, regulations and orders in force
before 5 June 1967 in the West Bank and the Gaza Strip shall
remain in force until unified.”!8% The declaration constituted
a gross violation!®® since it was not promulgated following the
procedure set forth in Article VII of the Cairo Agreement.'¥!
In addition, the declaration violated Article VIL.9 of the Cairo
Agreement, which states that all “[1]aws and military orders in
effect in the Gaza Strip or the Jericho Area prior to the signing
of this Agreement shall remain in force, unless amended or
abrogated in accordance with this Agreement.”'®% Indeed,

188. Sez Cairo Agreement, supre note 2, art. IV.3 (regarding changes in
the membership of the PA); art. VIL.3 (providing for the communication of
all Jegislation promulgated by the PA to the Legisiative Subcommittee for
prior examination); Annex II, art. ILB.32 (with respect to planning and zon-
ing decisions}. The Legislative Subcommittee is established by the Joint
Civil Affairs Coordination and Cooperation Committee which is comprised
of an equal number of representatives from Israel and from the PA; see Gairo
Agreement, supra note 2, art. IIL5 and Annex II, art. 1.3. The general pur-
pose of this scrutiny is to ensure that the legislation is consistent with the
provisions of the Cairo Agreement. In cases of indecision the matter may
see itself referred subsequently to a board of review (comprised of two
judges, one from each side) for further consideration. Where the Legislative
Subcommittee remains incapable of reaching a decision on the matter, Arti-
cle VIL7 of the Cairo Agreement stipulates that it will be referred to the
Joint Israeli-Palestinian Liaison Committee (established by Article X of the
DOP and Artcle XV of the Cairo Agreement) which is composed of an
equal number of members from each party, for a final decision. It has been
said in this respect that the Cairo Agreement, “{c]reates a number of joint
coordinating committees whose task is fo reduce the National Autherity to the
status of a municipality in virtual receivership.” See Aruri & Carroll, supra note
151, at 17 (emphasis added).

189. SeeRaja Shehadeh, Questions of Jurisdiction: A Legal Analysis of the Gaza-
Jericho Agreement, 28 J. ParzsTiNg Stup. 18, 23 (1994). See also Yossi Tourp-
stein, Arafat Declared Return of Pre-1967 Law, Together With Abolition of Israeli
Military Law, Ha'areTz, May 25, 1994, at A4,

190. David Libai, Legal Aspects of the Peace Process, 1 Justict 3, 38 (1994)
{published by the International Association of Jewish Lawyers and Jurists);
Benvenisti, supra note 146, at 304-05,

191. Cairo Agreement, supra note 2, art. VIL

192, Cairo Agreement, supra note 2, art. VIL
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over the twenty-eight month period that has elapsed since the
PA. first assumed authority in the Gaza Strip and parts of the
West Bank, it has sidestepped the mechanism established in
the Cairo Agreement by manifestly disregarding the entire
procedure and never submitting any laws for approval by the
Israeli side.19% The Oslo II Agreement, which was drafted in
light of this experience, enables Israel only to “refer for the
attention of the Legal Committee”%* any legislation to which
it objects. PA legislation that is inconsistent with the Agree-
ments is deemed by the Oslo II Agreement to be of no ef-
fect.195 But neither Israel nor the Legal Committee have a
right of veto.

Further evidence which underscores the contention that
the legal status of areas in which the PA assumes authority has
not been affected by the Agreements includes an article con-
tained in the DOP declaring that the Israeli military govern-
ment will continue to retain powers not explicitly handed over
to the PA.19 Also, the Agreéments expressly negate the as-
sumption by the PA of any major powers and responsibilities
in the realm of foreign relations.’? Finally, Israel is solely re-
sponsible for ensuring the defense of areas under PA authority
against external threats.1%8

Moreover, by contrast to the position taken by Israel'®?
according to which the PA draws its authority only from the
accords concluded between the parties, the Palestinians have

193. See Peace Watch, Analysis of Oslo IT Agreement Reveals Several Changes
From Previous Accords 1 (Oct. 2, 1905).

194. Oslo II Agreement, supre note 2, art. XVIIL6

195. Oslo II Agreement, sufra note 2, art. XVIIL4.a,

196. The Agreed Minutes to Article VII(5) of the DOP, supra note 2, states,
“The withdrawal of the military government will not prevent Israel from ex-
ercising the powers and responsibilities not transferred to the Council.” See
Oslo II Agreement, sugrg note 2, art. XVIL4.

197. See Cairo Agreement, supra note 2, art. VE.2.a; Oslo II Agreement,
supra note 2, art. IX.5.a. The Agreements do however, allow for some Pales-
tinian interaction with foreign states and international organizations for the
purpose of obtaining economic assistance as well as in the limited spheres of
culture, science, and education. According to Singer, however, these excep-
tions to the rule that the autonomous body is not to conduct foreign rela-
tions correspond w0 the accepted international practice in this domain. See
Singer, supra note 2.

198. Sez Cairo Agreement, supra note 2, art. VIIL1; Oslo II Agreement,
supra note 2, art. X.4.

199. See Singer, supra note 2, at 6.
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adopted the view that the source of the PA’s legitimacy lies
clsewhere. Given the fact that the PA possesses a measure of
international stature and legitimacy such a stance appears ar-
guable. The PA was headed, prior to the elections, by the
Chairman of the PLO, an organization which has enjoyed dip-
lomatic relations with scores of countries?%? and that has been
recognized by the United Nations General Assembly as the
“representative of the Palestinian People.”2%! A number of res-
olutions adopted by the international body prior to the DOP
have recognized the “inalienable rights of the people in Pales-
tine,”202 which include, of course, the right to self-determina-
tion.2°% Some PLO officials have maintained that the Palestin-
ian institutions established for the interim period, derive their
authority essentially from the will of the Palestinian people.?*4

200. Prior to its 1988 declaration of statehood the PLO maintained diplo-
matic relations of various types with over a hundred different governments.
See William V. O'Brien’s words in this respect: o
The political/diplomatic strategy employed by the PLO in carrying
out its grand strategy has been highly successful . . . . The practical
manifestations of “recognition” or “observer status” have often
been obscure, but the sheer quantity of recognitions and grants of
status have produced the appearance of an international person,
notwithstanding the fact that for most of its existence the PLO has
not even claimed to be a governmentin-exile and, even after the
proclamation of the state of Palestine, has possessed no territory
and exercised sovereign powers over no population.

WiLLiam V. O'BrieN, Law anD MORALITY IN ISRAEL’S War wiTH THE PLO 33

(1991).

201. For instance, General Assembly Resolution 48/158 (adopted on Jan-
uary 26, 1994), which endorses the peace process, refers to the PLO as “the
representative of the Palestinian people.” G.A. Res, 158, U.N. GAOR, 48th
Sess., U.N. Doc. A/RES/48/158 (1993).

202. G.A. Special Political Committee Res. 2672(c), U.N. GAOR, 25th
Sess., Supp. No. 28, at 36, U.N. Doc. A/8028 (1970). See G.A. Res, 3236,
U.N. GAOR, 29th Sess., Supp. No. 30, at 4, U.N. Dac. A/9630 (1974); G.A.
Res. 34/44, arts, $ and 15, U.N. GAOR, 34th Sess., Supp. No. 46, at 168-69,
U.N. Doc. A/34/46 (1980).

203. G.A. Special Political Committee Res.. 2672(c), U.N. .GAOR, 25th
Sess., Supp. No. 28, at 36, U.N. Doc. A/8028 (1970). See G.A. Res. 3236,
U.N. GAOR, 29th Ses., Supp. No. 30, at 4, U.N, Doc. A/9630 (1974); G.A.
Res, 34/44, arts. 3 and-15, UN. GAOR, %4th Sess., Supp. No. 46, at 168-69,
U.N. Doc. A/34/46 (1980). ‘ :

204. See Palestine Liberation Qrganization, Draft Basic Law for the National
Authority in the Transitional Period, Tunis, April 1994, reprinted in 23 ]. Parrs
TINE $7un. 137 (1994). This document constitutes a provisional basic law for
the interim period, intended to serve as a proposed constitution for the to-
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As a result, the Palestinians can argue that the PA’s power does
not stem from the Agreements, but rather from the continued
international legitimacy and recognition the Palestinians have
enjoyed and the present heightened international influence of

the PL.O.
B. The Dynamics of Peace

An alternative assessment is, however, that the literal lan-
guage of the Agreements signed by the parties paints a static
and incomplete portrait of the relationship constructed be-
tween the two sides. Such a textual reading fails to take into
account the political environment as well as the more general
context in which the Agreements are being carried out.

Significantly, the text of the Agreements do indicate that
a long-term, step by step peace process has been undertaken
in which the PA is to progressively take over responsibility for
the Palestinians’ collective well-being. Thus, for the first time
in history, there is a “Palestinian entity on Palestinian soil run
by the Palestinians themselves.”?% Not to be overlooked as
well are certain decisive steps which are being carried out
within the implementation of the Oslo II Agreement. These
include a withdrawal of Israeh forces from areas in the West
Bank that are densely populated by Palestinians?%® and elec-
tions for the “Palestinian Interim Self-Government Author-
ity"207 which constituted- a further step toward the realization
of the Palestinian people’s right to self-determination.2°® In-

be elected Council. It has yet to be promulgated. Article 1 states: “The
Palestinian people are the source of all authority which shall be exercised,
during the transitional period, through the legislative, executive and judicial
authorities in the manner provided for by this Basic Law.” Id. See generally
Aruri & Carroll, supra note 151.

205, Khalidi, supra note 155, at 7.

206. See Oslo II Agreement, supra note 2, art. X.1; DOP, supra note 2, art.
XIIL.

207, Sez Oslo I Agreement, supra note 2, art. II; DOP, supra note 2, art. THL

208. Cassese claims that the DOP provides for both internal and external
seif-determination. In brief, he believes that internal self-determination is as-
sured by the promise of holding elections in the West Bank and the Gaza
Strip, together with the agreement that the Israeli “Civil Administration will
be dissolved” and that “the Israeli military government will be withdrawn.”
As 'for external self-determination, the DOP is silent as to the form the Pales-
tinian entity will take once its “permanent status” is ascertained {independ-
ent statehood or some form of association ‘with the surrounding states).
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deed, the Palestinians’ ﬁ%ht to sef-determination under inter-
national law can be adduced in support of the argument that
the occupation of areas for which authority has been trans-
ferred to the PA for the interim period will be terminated by
the Council’s assumption of its governmental functions in ac-
cordance with the Oslo II Agreement.2%% As well, once the
agreement is implemented, negotiations concerning the per-
manent status agreement commenced.?!® According to the
time-table set out in the DOP, arrangements for the interim
period are to be replaced by those established in the perma-
nent status agreements no later than May 4, 1999.211

In the light of this overall dynamic, the Israeli military’s
presence in the West Bank and the Gaza Strip has progres-
sively diminished while, at the same time, the Palestinians have
assumed broadened responsibilities. This dynamic, from both
a legal and a political standpoint, can be viewed as supporting

Nonetheless, Cassese maintains, on the basis of the various provisions which
stipulate that the main objective of the DOP is to lead to the establishment
of a “permanent status” for the West Bank and the Gaza Strip which should
be consonant with Security Council resolutions 242 and 338, that the DOP
envisages, as the final outcome of the peace process, the creation of an au-
tonomous Falestinian authority in the West Bank and Gaza Strip with “some
sort of independent international status.” Hence,“[i]t can be safely asserted
that, although in an oblique and roundabout way, the Declaration [of Princi-
ples] is grounded upon, and logically presupposes, the idea of the final at-
tainment by Palestinians of self-determination.” Cassese, supra note 2, at
568-69. . ‘

However, Israel’s recognition of the Palestinians’ right to self-determi-
nation need not automatically imply its assent to the ereation of a Palestinian
state. The prevailing standard of international law as set out by the Interna-
tional Court of Justice, is ambiguous as to the forms that self-determination
may take. Professor Malvina Halberstam explains:

[Tlhe establishment of an independent state for each group seek-

ing “self-determination” may not be the best solution. The desira-

bility of an independent state depends on its economic, political,

and military viability and on the effect its independence would have

on other states in the region.

Malvina Halberstam, Self-Defermination in the Arab-Israeli Conflici: Meaning,
Myth, and Politics, 21 NY.U. J. INT'L L. & Por, 465, 470-71 (1989).

209. Theodor Meron, West Bank and Gaza: Human Rights and Humanita-.

rian Law in the Period of Transition, 9 Isk. Y.B. Hum. Rts. 106, 118 (1979).
210. These negotiations commenced May 5, 1996. See DOP, supra note 2,
art. V.2; Cairo Agreement, supra note 2, art. XXII1.3.
211. See DOP, supranote 2, art. V.1; see also Cairo Agreement, supra note 2,
art. XXIIL3. ' :

3
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the argument that the Israeli occupation will gradually termi-
nate as a consequence of the already concluded Agreements.
Moreover under the Agreements the PA has already been
given powrers212 with respect to the internal affairs of the Gaza
Strip and areas of the West Bank; in particular, the PA has
indeed proceeded to establish a strong police force, appar-
ently stronger than that authorized in these Agreements.?1?

Thus, after examining the various texts and considering
the dynamics of the peace process it remains impossible to an-
swer unequivocally whether Israel is still in occupation of the
Gaza Strip and areas of the West Bank where the PA has as-
sumed authority and as a consequence, is responsible for the
protection of human rights. Therefore, an examination of the
situation on the ground is necessary. Such an overview of the
material changes which have taken place in the aftermath of
the Oslo Accords furnishes an additional and valuable dimen-
sion in grappling with the question at hand.

C. The Exercise of Power on the Ground

The role of the PA in the territories evacuated thus far by
the Israeli military portrays a much different picture of the re-
lations between the parties than is suggested by the literal lan-
guage of the Agreements, Here the Palestinians’ “autonomy”
vis a vis Israel is more pronounced. Nonetheless, it is useful to
first examine the nature of the remaining Israeli authority.

212. Cairo Agreement, supra note 2; Annex II, Protocol Concerning Civil
Affairs, and Annex III, Protocol Concerning Economic Relations (list of
powers and responsibilities transferred to the PA).

213. See DOP, supra note 2, art. VIII; Cairo Agreement, supra note 2, arts.
I1.6, VIIL1, and IX.1 (specifically authorizing the establishment and deploy-
ment of the Palestinian police force); Oslo II Agreement, supra note 2, art.
XIV. After months of negotiations the sides reached an agreement on the
size (up to 9,000 members), armament and deployment of the Palestinian
Police force in Gaza and Jericho. Article IIL3.c. of Annex I of the Cairo
Agreement limits the number of policemen to 9,000. Sources in Israel esti-
mate that the PA has violated the Agreements since it has enlisted about
15,000 Palestinian policemen. Alex Fishman, Guze Like Lebanon, Ma’ariv,
Mar. 12, 1995, supp. at 3; State of Israel, Government Press Office, Selections
From the Hebrew Press 60 (1995); Rabin Says Palestinian National Authority Has
Recruited Too Many Policemen, (BBC Short Wave Broadcasts), Voice of Israel,
Jerusalem, Mar. 28, 1995 (ME /2265, MED/5).
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1. The Potency of the Residual Israeli Presence . -

The Israeli Occupation Administration still exercises con-
siderable influence over the daily life of the Palestinians resid-
ing in the Palestinian self-governing areas. First, the Israeli
military has not fully withdrawn from the Gaza Strip. It exer-
cises either direct control or overriding security responsibility
over approximately forty percent of the Gaza Strip.?!* Sub-
stantial numbers of troops remain at checkpoints on the roads,
at bases and posts near the international borders with Egypt
and Jordan, and around the Jewish settlements.?!> When sta-
tioned at their posts or when patrolling the borders, Israeli
troops continue to come into regular contact with Palestinians
from the Gaza Strip, although fewer clashes between the Is-
raeli army and Palestinians have taken place since the IDF
withdrawal from the densely populated cities and refugee
camps,216

Second, the Israeli military controls all points of passage
into and out of the West Bank and Gaza Strip. This aspect of
the military’s continuéd role has had some serious repercus-
sions on the life of the resident population. In particular, it
has enabled Israel to limit Palestinian access to employment in
Israel, a measure that has caused widespread unemployment
in Gaza.21” The Palestinian residens of the Gaza Strip have
been most affected as they have frequently been denied per-

214. Human RigHTs WATCH MIDDLE East, THE GAZA STRIP AND JERICHO:
Human RicHTs UNDER PALESTINIAN PARTIAL SeLr-RUiE (1995).

215, Israel exercises direct control over a “military installation area” on
the Egyptian border and over Jewish settlements, as delineated in a map
attached to the Cairo Agreement. See Cairo Agreement, supra note 2, Annex
I, arts. IV.3 and IV.6.

216. Peace Watch, Sharp Drop in Number of Palestzmans Killed by Israeli Secur-
ity Forces In Year Since Signing of Gaza-Jericho Accords; Decrease of 0% in Gaza,
30% in West Bank (May 8, 1995). There have been, however, several large-
scale, deadly shoot-outs between Palestinian policemen and IDF soldiers. - See
Alon Pinkas & Bill Hutman, Barak: Palestinian Police Deliberately Shot At Us,
JerusarLem Post, July 18, 1994, at 1. Jon Immanuel and Aryeh O'Sullivan, 4
Killed in Clashes Between the IDF, PA Police: Ouer 240 Arabs, 12 Soldiers Wounded
in Rammallah, Bethlehem Riols, JERusaLEM PosT, Sept. 26, 1996, at 1; Aryeh
O’Sullivan, 11 IDF Soldwrs, Ouver 30 Palestinians Killed, JerusaLEM PosT, Sept
30, 1996, at 1.

217. During the years of occupation many Palestinians came to depend on
employment in Israel. Ses, e.g., Steve Rodan, Resentment Rises in the “Prison,”
Jerusarem Post, Apr. 7, 1995, at 8.

AR
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mission to travel to the West Bank or Jerusalem, where many
essential institutions are located. Among them are university
students from Gaza who attend Bir Zeit University in the West
Bank.2!® In addition, Israel holds a veto power over who may
enter the Gaza Strip and Jericho from Egypt and Jordan re-
spectively, and who may receive residency status in these ar-

eas.219
2. Israeli Disengagement

Aside from Israel’s authority in matters relating to super-
vising entry points and controlling borders, Israeli practice,
although not required by the Agreements, has followed a
clear-cut policy of disengagement from the internal affairs of
the Palestinians, especially those residing in the Gaza Strip and
parts of the West Bank where local authority has been trans-
ferred to the PA. In the streets Palestinian secun'ty forces have
assumed responsibility for maintaining order in the self-gov-
erning areas and thereby eliminated what was unquestionably
the most visible manifestation of the _occupatton, regular Is-
raeli army and Border Police patrols.

The DOP, and the Cairo and. Oslo II Agreements as well
as the actual practice of Israeli and PA officials in Gaza and
Jericho, leave contradictions regarding the issue of control.
Both Israel and the PA can claim authority, albeit using differ-
ent arguments to support their positions. Israel’s broad pre-
rogatives as set forth in the texts of the Cairo and Oslo II
Agreements are mainly latent in nature at this stage of the
peace process, at least as regards the daily lives of Palestinians
who do not travel outside of the autonomous areas. The PA’s
argument is based on their self-conception of Palestinian iden-
tity and the momentum they have established towards acquir-
ing additional significant day-to-day authority. Furthermore,
the government of Israel has embarked on a long-term, step by
step peace process according to. which PA, particularly after it
held elections, is to progressively take over responsibility for
the Palestinians’ collective well-being. In sum, at least at this
stage of the interim developments, it cannot be said that Israel

218. Human RicHTs WaTtcH MippL: EasT, supra note 214, at 45-46.

219. See Cairo Agreement, supra note 2, Annex II, art. IL27.g,h,l. See afso
Justus R. Weiner, The Palestinian Refugees’ “Right to Return” and the Peace Pro-
¢ess, B.C. INT't. & Comp. L. Rev, (forthcoming).
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has fully disengaged from its responsibilities as occupier of all
of the West Bank and Gaza Strip, including the areas under
the local administration of the PA, It could well be that the
diplomatic tool of ‘creative ambiguity’ is at work here. That is,
the government of the late Prime Minister Rabin and his suc-
cessor, former Prime Minister Shimon Peres, were not willing
to give the Israeli public a clear understanding of how difficult
it would be to reverse the steps that have been taken. More-
over, neither the previous government nor the current leader-
ship has been eager to do anything at this stage which could
be taken as recognizing Palestinian claims to sovereignty.
Likewise, the Palestinians are willing, as long as their authority
on the ground is on the increase, to indulge Israel’s reluctance
and fears regarding the future by signing rigid and concession-
ary terms. )

V. ATTRIBUTION TO ISRAEL OF THE PALESTINIAN AUTHORITY'S
HumaN RiGgHTS VIOLATIONS

A, The Israeli Military Government Continues to Operdte \

An argument can be formulated under international law
that human rights violations in areas under Palestinian auton-
omy, perpetrated by agents of the PA, should be attributed to
Israel. This argument is based on the rules of state responsibil-
ity under which the PA may be considered, for the interim pe-
riod, a delegate of Israeli authority in the West Bank and Gaza
Strip.2*0 Indeed, the Oslo II Agreement speaks of a “fransfer
[of] powers and responsibilities . . . from the Israeli military gov-
ernment and its Civil Administration to the Council”??! and
declares that the Israeli military government will continue its
operations throughout the interim period.??® Israel, there-
fore, continues to be the occupant??? of the West Bank and
Gaza Strip in their entirety, while the PA is entrusted with sig-

220. Foreign Ministry, Jerusalem Transfer of Powers-Principles, Document
1153359, cited in B'TseLEM, NEITHER Law NoR JusTicE: EXTRA-JUDICIAL PUN-
ISHMENT, ABDUCTION, UNLAWFUL ARREST AND TORTURE OF PALESTINIAN RESI-
DENTS OF THE WEST BANK BY THE PALESTINIAN PREVENTIVE SECURITY SERVICE
{1995).

221. Oslo II Agreement, supra note 2, art. I.1 (emphasis added); see also
Cairo Agreemenit, supra note 2, art. 111, :

222. Oslo II Agreement, supra note 2, art. L1,

223. See Eric David, Principes de Droit des Conflits Armes 524 (1994).

2B
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nificant governmental powers in the s‘elf-governing areas. Tl:lis
situation implies that under international law Israel cc?uld in-
cur liability for the unlawful acts perpetrated by the PA in Gaza
and Jericho, since the general. pnncq?les' governing state re-
sponsibility as regards attribution of liability to the state for
acts of its organs are equally applicable in situations of armed
conflict and occupation.?**

B. The Draft Articles on State Responsibility of the
International Law Commission

Imputation to Israel of responsibility for acts taken by the
PA in violation of international law would thus be warranted,
as the Draft Articles on State Responsibility®?s adopted by the
International Law Commission [ILC] explicitly indicates. Par-
agraph two of Article 7 of the Draft Articles reads:226

224. Id.
925, Report of the Commission to the General Assembly on the Work of Its Twenty-
Fighth Session, U.N. GAOR, 3lst Sess., Supp. No. 10, U.N. Doc. A/31/10
(1976), reprinted in THE INTERNATIONAL Law CommISSION'S DRAFT ARTICLES
oN STATE ResponsiBILITY: PART I, ArTicLES 1-35 15759 (Shabtai Rosenne
ed., 1991) [herinafter DrarT ArTicLES]. For the past four decades the Inter-
national Law Commission has been working on codifying the principles .of
international law governing state responsibility. Since 1955, four SPCClal
Rapporteurs have been appointed and twenty-five reports have been issued
on the subject. Over thirty-five articles have been adopted r.hus' far by the
Commission that touch upon fundamental issues of state responsibility, such
as: the attribution of international responsibility to the state, the breach of
an international obligation and circumstances that preclude wrongfulness.
The Draft Articles are submitted periodically to the United Nations General
Assembly with 2 view towards possible incorporation into future treaties. See
generally Ian BROWNLIE, SYSTEM OF THE Law OF NATIONS: STATE RESPONSIBIL-
rry 1818 (1981); UNirEp Nations CODIFICATION OF STATE RESPONSIBILITY
{(Marina Spinedi & Bruno Simma, eds., 1987); Unrren NaTions, THE WORK
OF THE INTERNATIONAL Law Commission 89-100 {4th ed., 1988); THE INTER-
NATIONAL LAw COMMISSION'S DRAFT ARTICLES ON STATE RESPONSIBILITY 1-32
{Rosenne ed. 1991); Rosarcyn HiGGINS, PROBLEMS AND PROCESS, INTERNA-
TIONAL Law anp How W Use It 146-47 (1994).
996. One commentator made the following remark concerning the Draft
Articles:
[They] have undoubtedly taken on a certain importance. They are
widely invoked and are often spoken of as if they are authoritative
... even though they are not a source of international law in the
formal sense of the term.

HicGINs, supre note 224, at 148-49.
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The conduct of an organ of an entity which is not

part of the formal structure of the State or of a terri-

torial governmental entity, but which is empowered

by the internal law of that State to exercise elements

of the governmental authority, shall also be consid-

ered as an act of the State under international law,

provided that organ was acting in that capacity in the

case in question. 227 - . .. .- o

This rule represents a logical extension of the general
principle that a state is to bear responsibility in the interna-
tional arena for acts undertaken by its organs.228 Indeed,
under prevailing standards of international law, a state must
assume responsibility for the conduct of entities performing
governmental functions within the territory of the state, such
as municipalities, provinces, regions, cantons, and component
states of a federal state, regardless of whether their authority is
founded by the state’s constitution or by delegation from the
national government.?2% Likewise, where an entity like the PA
is empowered by internal law to. exercise certain elements of
the governmental authority outside of the territorial bounda-
ries of the state, its conduct will be attributed to the state
under international law. The reason for this attribution, as the
ILC’s Report23¢ makes clear, is that a state should not be al-
lowed to escape international liability by assigning its duties to
a distinct entity: :

In the Commission’s view; the question whether the

conduct of organs of its territorial governmental enti-

ties should be attributed to the State under interna-

tional law, calls for the same affirnative answer when

227. DRAFT ARTICLES, sufra note 225, art. 7, para. 2. :

228. DRrAFT ARTICLES, supra note 225, art. 5.~ See generally BROWNLIE, supra
note 225, 132-44,

229. See OPPENHEIM, INTERNATIONAL Law: A TREATISE 339-40 (Hersch Lau-
terpacht ed., 8th ed., 1955); E. Jimenez de Arechaga, Tnternational Responsibil-
ity, in ManuaL oF PuBLIG INTERNATIONAL Law 531, 544, 557-58 (M. Sorensen
ed., 1968); D.P. O’CoNNELL, INTERNATIONAL Law 965-66 (2d ed. 1970);

YoraM DiNsTEIN, INFERNATIONAL CLamvs 62-63 (1977); BROWNLIE, sufra note

225, at 141-42; Nouven Quoc Dind, PATRICK DARLIER & ArAIN PELLET,
DRrOIT INTERNATIONAL PuBLIC 723, 727 (4th ed. 1992).

230. Report of the International Law Commission to the General Assembly on the
Work of Its Twenty-Six Session, UN. Doc. A/9610/Rev.1. (1974), reprinted in
THE INTERNATIONAL Law COMMISSION'S DRAFT ARTICLES ON STATE RESPONSI-
BILITY 71-92 (Shabtai Rosenne ed., 1991). -
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the organs involved are organs of entities whose sepa-

rate existence meets a need for decentralization not

ratio loci but ratione materiae, and for the same reasons.

In both cases it is important that the State should not

be able to evade its international responsibility in cer-

tain circumstances solely because it has entrusted the

exercise of some elements of the governmental au-

thority to entities separate from the State machinery
proper.#*!

Applying these principles of state responsibility to the situ-
ation"in the West Bank and Gaza Strip during the interim
stage of the peace process, it is evident that Israel may be held
responsible for any breaches of international law (including
human rights law) committed by the PA.232 As previously dis- -

231. Subsequently, the report discusses the criteria to be used in designat-
ing the entities concerned by Draft Article 7(2) are discussed:

The fact that an entity can be classified as public or private accord-
ing to the criteria of a given legal system, the existence of a greater
or lesser State participation in its capital or, more generally, in the
_ownership of its assets, and the fact that it is not subject to State
control, or that it is subject to such control to a greater or lesser
extent, and so on, do not emerge as decisive criteria for the pur-
poses of attribution or non-attribution to the State of the conduct
of its organs. Hence the Commission has come to the conclusion
that the most appropriate solution is to refer to the real common
feature which these entities have: namely that they are empow-
ered, if only exceptionally and to a limited extent, to exercise speci-
fied functions which are akin to those normally exercised by organs
of the State. The justification for attributing to the State, under
international law, the conduct of an organ of one or other of the
entities here considered still lies, in the final analysis, in the fact
that the internal law of the State has conferred on the entity in
question the exercise of certain elements of the governmental au-
thority.
Id. :

232. It must be emphasized that responsibility for violations of interna-
tional law committed solely by the PA in their exercise of power in Gaza and
Jericho are under discussion here. As for the many internationally unlawful
acts perpetrated by the PLO since its inception in 1964, the question of who
should assume international responsibility is deait with by Articles 14 and 15
of the Draft Rules on State Responsibility that set out the rules in connection
with the international responsibility of insurrectional movements. For more
on this subject, see Hazam Atam, National Liberation Movements and Interna-
tional Responsibility, in UNiTED NATIONS CODIFICATION OF STATE RESPONSIBIL-
1y (Marina Spinedi & Bruno Simma eds., 1987).
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cussed,2%? the Cairo Agreement. establishes the PA’s assump-
tion of power in Gaza and Jericho, and was implemented by
military proclamation through the local law of the West Bank
and Gaza Strip.23* The Israeli government has adopted the
view that the PA draws its authority from, and is legally
subordinate to, the Isracli military government in the West
Bank and Gaza Strip.23® To be consistent, therefore, responsi-
bility for the PA’s violations of international law should be at-
tributed to Israel.

Finally, lest it be argued that Israel should not bear re-
sponsibility for acts of the PA that contravene international
human rights law because such acts are expressly prohibited by
the Agreements, Article 10 of the Draft Articles provides:

The conduct of an organ of a State, of a territorial
governmental entity or of an entity empowered to ex-
ercise elements of the governmental authority, such
organ having acted in that capacity, shall be consid-
ered as an act of the State under international law
even if, in the particular case, the organ exceeded its
competence according to interval law or contravened
instructions concerning its activity.23¢

It is well established in international law that no conduct
of state organs nor other entities may be excluded from attri-
bution to the state for reason of the conduct being ultra
vires.2*? The need for clarity and security in international rela-
tions constitutes the primary consideration. Otherwise, states
could easily evade responsibility by invoking a breach of the
municipal or constitutional law on the part of the organ, en-
tity, or delegate in question.23¥ Therefore, the state should be
held responsible under international law for the unlawful acts
perpetrated by its organs or entities, irrespective of whether
these acts conform with or are contrary to the municipal legal
provisions governing their conduct.?39

253. Ser supra text accompanying note 5.

234, See sufra note 182,

285. See Singer, supra note 2, at 6; supra text accompanying note 176.
236. DRAFT ARTICLES, supre note 225, art. 10,

257. Drarr ARTICLES, supra note 225, at 95, 105.

238. DRAFT ARTICLES, supra note 225, at 95, 100,

239, DrAFT ARTICLES, supra note 225, at 66.

[mpesas —_—
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V1. Scrutiny oF THE HuMaN RIGHTS POLICIES AND
PRACTICES OF THE PALESTINIAN AUTHORITY

Human rights issues, particularly allegations of violations
of Palestinians’ rights by Israel, became very high profile issues -
during the years that preceded the DOP.24¢ This can in part
be attributed to the worldwide growth of interest in individual
rights or to Israel’s political isolation. These factors notwith-
standing, a growing number of local and international organi-
zations energetically and quite effectively emphasized Palestin-
jan rights and put the spotlight on Israeli conduct. Unfortu-
nately, most of the local and international human rights
organizations have barely commented on the conduct of the
PA or conditions in the Palestinian self-governing areas since
its assumption of local control. Varied reasons exist for this
uncharacteristic silence, including limited mandates, inade-
quate resources, or a willingness to give the PA a “honeymoon”
period. These numerous excuses should not deter similar in-
vestigations into the conduct of the PA, even during the in-

terim period.

240. On numerous occasions human rights groups, and even govern-
ments, have called on Israel to account for the conduct of other groups over
which it has little or no command or control. Amnesty International has
often held Israel jointly responsible for conditions at the Al-Khiam prison of
the South Lebanese Army in Southern Lebanon. Seg, e.g., AMNESTY INTERNA-
TIONAL, REPORT 334-36 (1986) (Amnesty International held Israel accounta-
ble for poor prison conditions and torture although Israel insisted it had no
presence in the facility); AMNESTY INTERNATIONAL, REPORT 170-71 (1993);
AMNESTY INTERNATIONAL, ISRAEL AND THE OcCCUPIED TERRITORIES: ORAL
StaTemMENT TO THE UNiTED Narions ComMmission oN HUMAN RIGHTS ON THE
IsrarLt Occuriep TERRITORIES 2. Amnesty International also attempted to
hold Israel responsible for the Lebanese Christian Phalange which commit-
ted the massacre at Sabra and Shatilla. Sez Letter from Itzhak Zamir, Attor-
ney General, Israel, to Thomas Hammarberg, Secretary General 1-4, (Feb. 8,
1984) (discussing Amnesty International Report of 1983 on Lebanon) (on
fite with the author). Amnesty International and the Israeli human rights
organization B'Tselem both held Israel solely responsible for the killing of
Palestinian “collaborators” by other Palestinians in the West Bank and Gaza
Strip. See The Killing of Alleged Collaborators, AMNESTY INTERNATIONAL, NEws-
LETTER, at 8 (Autumn 1988); sez generally B'TseLEM, supra note 220. Both the
U.S. State Department and Amnesty International have blamed Israel for the
violent behavior of the Jewish settlers in the West Bank and Gaza Strip. Gf.
Lsrael Must Conduct Policing Review in the Wake of the Hebron Massacre, AMNESTY
InzERNATIONAL NEWSLETTER 1 (May 1994). During the interim period Israel
may again be called to account for the conduct of others—the others in this
case being the Palestinian police, security services, courts, and prisons.
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1. Palestinian and Israeli Human Rights Organizations

The late Prime Minister Rabin startled many observers
when he stated three years ago that the PLO would be able to
enforce law in the territories because it had no need to be
concerned about either criticism from human rights organiza-
tions or having its policies challenged before the Israeli
Supreme Court sitting as the High Court of Justice.?*!. He
said: “If the Palestinians become a partner to the agreement,
they will manage their internal affairs without a High Court of
Justice, without B’Tselem [an Israeli human rights organa-

tion], and without various mother or father-type organizations
242 )

a. AlHaq

Al-Hagq is a local Palestinian human rights organization.243
It was established in 1979 in order to “develop, uphold, and
seek enforcement of human rights and the rule of law”2** in
the West Bank and Gaza Strip. Thereafter, it published many
reports drawing attention to allegations of Isracli human
rights violations.2#5 "Al-Haq is considered by Israeli govern-
ment officials to be distinctly hostile and unobjective in its op-

241. See B'TsELEM, supra note 220,

242, See B'TsELEM, supra note 220, :

243. Al'Haq is the West Bank affiliate of the Geneva-based International
Commission of Jurists.

9244, Linpa Bevis, THE ArpLicaBiLiTY OF HuMaN RiguTs Law To OcCUPIED
TERRITORIES: THE CaSE OF THE OCCUPIED PALESTINIAN TERRITORIES (1994).

245, Ses, e.g., Linpa Bevis & ZUHAIR SABBAGH, AN AILING SySTEM: ISRAELI
MiLiTary GOVERNMENT HEALTH INSURANCE IN THE OCCUPIED PALESTINIAN
TeRrRITORIES (1993); ANGELA GAFF, AN ILLUSION OF LEGALITY: A LEGAL ANAL-
vsIS OF ISrRaEL's Mass DEPORTATION OF PALESTINIANS ON 17 DECEMBER 1992
(1993); Lynn WeLcHMAN, A THoOUSAND AND OnE Homes: IsragL’s DEMOLI-
TION AND SEALING oF Houses IN THE QcCUPIED PALESTINIAN TERRITORIES
(1993).

=
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erations and positions.246 Several of its field workers have
been imprisoned for subversive activities.247

It is important that there be a Palestinian human rights
leadership that acts independently of the political system. Al-
Hagq, the senjor such organization, has asserted that it will
speak out publicly,# but during the first two years following
the DOP it has chosen, except in three instances, to raise its
objections in a private, quiet manner with the PA.24% This is in
sharp contrast (0 the highly public profile that Al-Haq has
taken in criticizing alleged human rights violations by Israel
since its inception in 1979.250 ,

A booklet published under the auspices of Al-Hag, after
the signing of the DOP (but prior to the signing of the Cairo
Agreement), discusses the issue of accountability under inter-
national faw for human rights violations committed by a Pales-
tinian self-governing authority in the West Bank and Gaza
Strip during the interim period.! Generally speaking, the
position adopted by Al-Haq retlects a clear inclination to attri-
bute ultimate responsibility for PA human rights violations
during the interim period to the Israeli military government.

246. AMIT-KOHN ET AL., supra note 39, at 238, In a related observation Pro-
fessor Adam Roberts commented:

The language of Iaw can easily become a language of right and
wrong, of moralistic reproach, of the clothing of interest in the gar-
ments of rectitude, of the concealment of factual changes with
legal fictions, of refined scholasticism in the face of urgent practi-
cal problems, and of the facile application of general rules without
a deep understanding of situations that are unique. Such ap-
proaches are hardly the highest expressions of law; nor are they
necessarily the best way of addressing complex and multilayered
international problems such as those encountered in the occupied
territories.
Roberts, supra note 18, at 45. )

247. See Jonathan Auverbach, Finding Terror in the Wrong Piaces, BOSTON
PHOENIX, Aug. 28-Sept. 8, 1987, at 1.

248, Myles Crawford, AlHeq and the New Authority, BiLaDl JERUSALEM
Times, Apr. 15, 1995, at 8.

249. Id.; see Ouri Nir, Palestinian Human Rights Group Calls Upen P.A. to
Annul. Regulations that Violate Right to Freedom of Assembly, Ha’areTZ, July 7,
1995, at AS. .

250. Al-Haq’s reports have frequently been criticized as being political in
nature and the organization has been chided as being, in essence, a Palestin-
ian rights group rather than a human rights organization. See, e.g., Cohen,
supra note 43, at xii. .

251. BEvis, supra note 244, at 91-97.
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Indeed, the following paragraph which provides the historical-
legal background against which the analysis is conducted, re-
flects the position that the occupying government remains re-
sponsible even where numerous spheres of authority have
been transferred to the local population:

Occupations come in many forms. Some occupiers
prefer to rule directly, through a military govern-
ment, as Israel did formally until 1981. Others prefer
to create administrative bodies staffed mostly by the
occupied population but headed by members of the
occupier’s regime. In 1981 . . . Israel transferred
much of the administrative responsibility for the Oc-
cupied Territories to the “Civil Administration,” a
subordinate branch of the Israeli Ministry of Defense
which retained overall responsibility for the occupa-
tion [footnote omitted]. Many of the employees of
the Civil Administration were Palestinian teachers,
doctors, police, technicians and bureaucrats.
Notwithstanding these organizational changes, the
structure that these employees worked within and the
laws with which they were compelled to comply re-
mained completely controlled by the Israeli occupa-
tion regime which had transferred to itself full legisla-
tive, executive, and judicial authority at the very be-
ginning of the occupation. This case illustrates why
different forms of occupation do not affect the occu-
pier’s full responsibility and accountability for its ac-
tions during a belligerent occupation according to in-
ternational humanitarian and human rights law.?52

Indeed, Al-Hagq’s position, is that as long as the Palestini-
ans in the West Bank and Gaza Strip remain subject to the
Israeli military government, Israel should be held accountable
for any violations of international humanitarian law.?®? In its

252. Bevis, supra note 244, at 91.

253. Brvis, supra note 244, at 94. Elsewhere, however, Al-Haq allowed that:
To the extent that the government of Israel no longer exercises the
functions of government in certain spheres, it may be practically
and/or juridically difficult to hold Israel accountable in those
spheres, at least on the domestic plane. In such cases, provision
must be made to hold the Palestinian authorities accountable.

Ar-Hagq, supra note 150, at 15.
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view, the DOP represents an agreement between the parties
under the purview of Article 47 of the Fourth Geneva Conven-
tion,25* and, as such, may not exempt Israel from carrying out
its obligations under international humanitarian law.

It is unfortunate that Al-Haq has not updated its position
in light of the transfer of authority to the PA for the Gaza Strip
and areas of the West Bank. Whether the human rights organ-
jzation considers the Palestinians residing in these regions as
still being subject to the “will of the Occupying Power,”*% is.a
crucial question which has regrettably gone unanswered.
Nonetheless, it appears from AlMaq’s standpoint that the
mechanism established in the Cairo Agreement (but revised
by the Oslo IT Agreement?56), by virtue of which all Israeli mili-
tary orders remain in force and all amendments thereof by the
PA are subject to an Israeli veto,?? constituted a substantial
and illegitimate handicap of the PA in its exercise of authority.
As such, the Cairo Agreement’s mechanism may have justified
imputing liability on the interhational plane to Israel for any
violations of human rights which may ensue from the PA’s
conduct.?58 Such a conclusion, however, appears less assured

254, Article 47 of the Fourth Geneva Convention reads:

Protected persons who are in occupied territory shall not be de-

prived, in any case or in any manner whatsoever, of the benefits of

the present Convention by any change introduced, as the result of

the occupation of a territory, into the institutions or government of

the said territory . . . nor by any annexation by the latter of the

whole or part of the occupied territory.
Fourth Geneva Convention, supra note 17, art. 47. However, this article may
also be seen as relating solely to changes introduced unélaterally by the occu-
pier in the ways in which it maintains its authority over the occupied popula-
tion.

255, Bevis, sufra note 244, at 94.

256. See supra note 193 and accompanying text.

257. See supra notes 176-81 and accompanying text. ‘

258. The following discussion of Israel’s obligations for the interim period
under the international law of human rights would appear to support such a
conclusion:

Israel must also continue to be held responsible under its human
rights conventional and customary obligations in the Occupied
Territories to the extent that it continues to exercise jurisdiction in
the Occupied TFerritories. Application of this principle to specific
rights may be difficult. If for instance, Israel agrees to grant control
of health matters to Palestinians, this arguably releases Israel from
its responsibility on the international plane for health conditions in
the Occupied Territories. However, if Isracl retains a veto over re-




822 INTERNATIONAL LAW AND POLITICS [Vol. 277 ISRAEL-PALESTINIAN PEACE 823

Indeed, the following paragraph which provides the historic ; e DOP represents an agreement between the parties

legal background against which the analysis is conducted, P rview of Article 47 of the Fourth Geneva Conven-

flects the position that the occupying government remains riy I 1. as such, may not exempt Israel from carrying out

sponsible even where numerous spheres of authority h under international humanitarian law.

been transferred to the local population: fortunate that Al-Flaq has not updated its position
Occupations come in many forms. Some occupiers e transfer of authority to the PA for the Gaza Strip
prefer to rule directly, through a military govern- fof the West Bank. Whether the human rights organ-
ment, as Israel did formally until 1981. Others prefer Neonsiders the Pal‘t::sgmlans residing in these regions as
to create administrative bodies staffed mostly by the Eimpisubject to the “will of the Occupying Power,’ 255 js.a
occupied population but headed by members of the ilfguiestion which has regrettably gone unanswered.
occupier’s regime. In 1981 . . . Israel transferred: it -appears from Al:Haq s standpoint that _the
much of the administrative responsibility for the Oc- stablished 1 the Ca_ITO Agreerpent (but rt?wsged
cupied Territories to the “Civil Administration,” a [ Agreement®*°), by virtue of which all Israeli mili-
subordinate branch of the Israeli Ministry of Defense ain in force and aIl;;;nendn'lents thereof by the
which retained overall responsibility for the occupa- ct to an Israeli veto,®” constituted a substantial
tion [footnote omitted]. Many of the employees of E "handlcap of ﬂ}e PAin 1ts exercise of alfthqnty.
the Civil Administration were Palestinian teachers, il {0 Agreement’s mechanism may have justified
doctors, police, technicians and bureaucrats. ility on the international plane to Israel for arty
Notwithstanding these organizational changes, the uman rights which may ensue from the PA’s
structure that these employees worked within and the ch a conclusion, however, appears less assured
laws with which they were compelled to comply re-
mained completely controlled by the Israeli occupa-
tion regime which had transferred to itself full legisla-
tive, executive, and judicial authority at the very be-
ginning of the occupation. This case illustrates why,
different forms of occupation do not affect the occu-
pier’s full responsibility and accountability for its ac:
tions during a belligerent occupation according to in-
ternational humanitarian and human rights law.*?

Indeed, Al-Hag’s position, is that as long as the Palestinig
ans in the West Bank and Gaza Strip remain subject t0ftIg
Israeli military government, Israel should be held accow ;
for any violations of international humanitarian law.252 Injits

of the Fourth Geneva Convention reads:

ersons who are in occupied territory shall not be de-

y case or in any manner whatsoever, of the benefits of
onvention by any change introduced, as the result of

n of a territory, into the institutions or government of

ory . . . nor by any annexation by the latter of the

“of the occupied territory.

nvention, supra note 17, art. 47. However, this article may
lating solely to changes introduced unilaterally by the occu-
in which it maintains its authority over the occupied popula-

rainote 193 and accompanying text.

gesupnainotes 176-81 and accompanying text. ‘

[hetiollowing discussion of Israel’s obligations for the interim period
international law of human rights would appear to support such a

252. Bevis, supra note 244, at 91. B
958, Bevis, supra note 244, at 94, Elsewhere, however, Al-Hagq allowed:

To the extent that the government of Israel no longer exercises theg
functions of government in certain spheres, it may be pr.'acuc_all _
and/or juridically difficult to hold Israel accountable in thos
spheres, at least on the domestic plane. In such cases, provisio

must be made to hold the Palestinian authorities accountable,
Ar-Hag, supra note 150, at 15.

Juiustialso.continue to be held responsible under its human
sfconventional and customary obligations in the Occupied
Eries]io:the extent that it continues to exercise jurisdiction in
piet. Territories. Application of this principle to specific
fficult. If for instance, Israel agrees to grant control
ters to Palestinians, this arguably releases Israel from
on the international plane for health conditions in
erritories. However, if Israel retains a veto over re-




824 INTERNATIONAL LAW AND POLITICS [Vol. 27:761

at this stage of the procéss given that the Oslo II Agreement
only permits Israel to request clarification concerning Palestin-
ian legislation during the interim period. :

. Lastly, Al-Haq has taken the position that the PA, since it
is not a state, does not have the necessary legal personality to
commit itself to respect international human rights stan-
dards.?>? The human rights organization maintains that this
restriction on the PA’s legal faculties, together with the fact
that for the interim period Israel continues to occupy the Pal-
estinian population in the West Bank and Gaza Strip?6® should
also be considered in assessing which side should bear the ulti-
mate responsibility on the international plane for human
rights violations perpetrated by the PA.26!

b. B’Tselem

B'Tselem is a local Israeli human rights organization
whose monitoring activities have focused mainly on violations
of human rights perpetrated in areas under the authority of
the IDF. Since its inception in 1989, the organization has
monitored and frequently reported on instances in which Pal-
estinian residents of the West Bank and Gaza Strip were vic-
tims of human rights abuses.262 Nearly all of its dozens of re-

view of health legislation and other relevant military orders, and
retains control over health-related matters such as planning terri-
torywide infrastructure and water sanitation and supplies, it can
hardly be said that Israel no longer exercises jurisdiction over
health in the Occupied Territories.

Bevis, sufra note 244, at 94.

259. Bevis, supre note 244, at 95-96.

260. According to Al-Hagq:

The legal status of the West Bank and Gaza Strip continues to be
that of occupied territories, and Israel the Occupying Power be-
cause Israel will continue to hold all authority regarding external
security, border control, and internal security and order concern-
ing Israclis and Israeli settlers, as well as holding partial authority in
the many areas controlled by joint cooperative committees. There-
fore, the Fourth Geneva Convention will continue to apply. . . .
Ar-Haq, supra note 150, at 9.

261. Bevis, supre note 244, at 96-97. ‘

262. B'TsELEM, THE INTERROGATION OF PALESTINIANS During THE In-
TIFADA: ILI-TREATMENT, “MODERATE Puvsicar. PreSSURE” OR TORTURE?
(1991); B'TsrLEM, DETAINED WrTHOUT TRIAL: ADMINISTRATIVE DETENTION IN
THE OccupiED TERRITORIES SINCE THE BEGINNING OF THE INTIFADA (1992):

1995] ISRAEL-PALESTINIAN PEACE 895

orts have been critical of the Israeli authorities.**> The au-

thorities have, in response, accused B'Tselem of having
“political connections” and many of its reports have been met
by sharp rebukes by Israeli government ofﬁcml's, m.rh-o I:ave ac-
cused them of “inaccuracy” and ‘flac.k_ of objectivity. 25_4 _In
1995, B*Tselem published a report critical of the Palestinian
Secret Service for, inter alia, shooting, torturing, qnlawfu}ly ab-
ducting, and arresting without warrants Palestln%an res:ldents
of the West Bank who live in regions that remain subject to
exclusive Israel criminal jurisdiction under the Cairo Agree-
ment.265. The acts are not:

[R]are acts committed by a few individuals; they are

the result of PA policy. The large number of human

rights violations support this conclusion. Further-

more, despite repeated complaints about these acts,

there is not even one report of the PA in Jericho tak-

ing legal measures against any of those responsi-

ble.266 ' '

In the aftermath of the signing of the Cairo Agreement
and the IDF’s subsequent partial withdrawal from Gaza and
Jericho, the question arose whether B’Tselem would, during

B’TszLeM, DEPORTATION OF PALESTINIANS FROM THE OCCUPIED TERRITORIES
AND THE Mass DEpPORTATION OF DECEMBER 1992 (1993). o

263, One report, however, focused on the intrafada killings by Palestini-
ans. B'TseLEM, COTILABORATORS IN THE OccUPED TERRITORIES: HUMAN
RIGHTS ABUSES AND VioLATIONS (1994). : :

264. AMIT-KOHN ET AL., supra note 39, at 238-39.

265, B'TsELEM, supra note 220, In the aftermath of this B’Tselem report,
the organization’s Palestinian field worker, Bassem ‘Fid was publicly
threatened by the head of the Palestinian Preventive Security Service and
accused of “collaborating” with Israel. See Nitzan Horovitz, ‘ﬂeﬁwfers Without
Frontiers:” Rajoub’s Declarations Endanger B'Tselem Researcher’s Life, Ha'aRETZ,
Aug. 27, 1995, at Ad. '

266. B'TseLeM, supre note 220, at 30. The report goes on to point out
that:

The ability of PSS [Palestinian Preventive Security Service] agents
to blatantly violate human rights with almost total impunity is par-
ticularly worrisome since the PA will, according to the peace talks
currently in process, be given broad powers in the rest of the West
Bank, including control over internal security. If the PA does not
act now to end the present trend of human rights abuses, a pattern
of systematic viclations and institutional repression will emerge in
the autonomous areas under its control.
B'TsELEM, supra note 220, at 30.
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the interim period of the peace negotiations, continue its
monitoring activities in these regions. Pursuant to a decision
taken by the organization’s board, it was established that “as an
Israeli organization, B'Tselem would continue to focus its at-
tention solely on the obligations [to ensure the protection of
human rightsl of the Isracli authorities,”?5? and that * [w]lhen
human rights abuses occur in spheres in which the Palestinian
Authority has sole control, B’Tselem will leave the monitoring
and documentation to local Palestinian human rights organi-
zations.”?%8 However, it was also decided that where the Cairo
Agreement maintains the Isracli military’s responsibility for
specific spheres of activity in Gaza and Jericho, such as exter-
nal security and the protection of Jewish settlements, the or-
ganization will continue to monitor any human rights viola-
tions which may occur in the exercise of the Israeli military’s
prerogatives.269 :

The decision adopted by the B'Tselem board restricting
the organization’s monitoring activities to those areas in the
West Bank and Gaza Strip that remain under the direct au-
thority of the Israeli military would appear to indicate that
B'Tselem considers the PA ultimately accountable on the in-
ternational plane, for violations of human rights perpetrated
in those areas for which it obtains authority under the Agree-
ments.?”® The Israeli human rights organization’s position on
this subject is, however, ambiguous. Thus, one finds in a re-
port issued by the organization an endorsement of the view
espoused by the then Legal Advisor of the Israeli Ministry of
Foreign Affairs, Joel Singer,2”! that the Weést Bank and Gaza

267. B'TsereM, B'Tselem and the Autonomous Areas, THE B'TseLem Human
RicHTs ReporT 9 (1995) (emphasis added).
268. Id. Recently the B’'Tselem board decided to broaden the scope of its
inquiries. Interview with Eitan Felner, Deputy to the Executive Director of
B'Tselem (Sept. 27, 1996).
260. B'TSELEM, supra note 267,
270. B’Tselem has written: ]
Since the Palestinian Authority is not a state, it cannot be a party to
international human . rights conventions. Nevertheless, in
B'Tselem’s view, the PA is obligated to act according to the norms
of customary international law, [footnote omitted} since the au-
thority has the indubitable markings of a government, including
police force, courts, limited legislative powers, etc.
B'TseLEM, supra note 220.
271, Ses Singer, supra note 2, at 6; supra text accompanying note 176.
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Strip remain subject to the authority of the Israeli military gov-
ernment for the interim period, and therefore constitute “oc-
cupied territories.”?’2 B’Tselem has affirmed that the Fourth
Geneva Convention will continue to apply to the West Bank
and Gaza Strip,27 thereby implying that the latter should still
be considered as subject to Israeli occu;?atlop under 1ntern.'31-
tional law. Lastly, B'Tselem expressed its view that Israel is
“the ultimate responsible party for protecting Palestinians
under its control”27¢ and criticized Israel for its fallgre to do
s0.272 What precisely does the organization purport to say
when it asserts that Israel is “the ultimate responsible party for
protecting Palestinians under ils control?”2:"5 Israel certainly
continues to be responsible under international law for Pales-
tinians residing in those areas in the West Bank and Gaza Strip
for which authority has yet to be transferred to the PA.277 The
issue, however, is whether it should also be held responsible
for human rights violations pexrpetrated by the PA _in the Gaza
Strip and areas of the West Bank for which it obtains !ocal au-
thority during the interim period. Are the Palestinian resi-
dents of these areas also to be considered as under the contrgl
of the Israeli military government? To the author’s regret, it
appears that B'Tselem’s response simply begs the question.

¢ The Palestinian Independent Commission for Citizen’s Rights

The Palestinian Independent Commission for Citizen’s
Rights?”® [PICCR] was established at the behest of Yassir

272. B'TseLEeM, A Year and a Half After Osio: Israeli Voices on Human Rights
in the Occupied Territories, THE B'TsELEM HumaN RiGHTs RePORT 1, 14 (1995).

273. Id.

274. Id.

275. B'TseLEM, supra note 220, at 31.

276. B'TsELEM, supra note 220, at 31 (emphasis added).

277. B'Tselem has complained that “Isracl has almost totally refrained
from taking any measures to prevent human rights \_riolanons and trying
those responsible, even though in most cases the identity of the perpetrator
is known.” B'TseLem, supra note 220, at 31.

278. 1t is revealing that the organization uses the term “citizen’s rights”
rather than “human righis” or just “rights” in its title. It appears to the au-
thor that the PICCR, like all other entities directly or indirectly affiliated
with the PLO and PA, utilize this misnomer, or the misnomer “national”, to
maintain a fiction that a state of Palestine already exists.
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Arafat?” although its funding comes primarily from European
sources.?®0 Its initial Commissioner General, Dr. Hanan
Ashrawi, made a name for herself as the urbane and articulate
spokesperson for the Palestinian delegation to- the Madrid
peace talks.?1 Although her background as a professor of
English did not equip her to address human rights matters,
Ashrawi’s intelligence and communication skills served her
and her cause well in gaining media coverage -for frequent
public criticism of Israel’s policies during the occupation.282

During her tenure as Commissioner General of the
PICCR, Ashrawi preferred ‘interventions’ over the public criti-
cism of the PA. Indeed, during its first year of operation the
PICCR published only three protests concerning the conduct
of the PA, although it was in regular confidential communica-
tion on matters and cases involving human rights issues.25% Ac-
cording to a senior official of the International Committee of
the Red Cross [ICRC], the PICCR lacks credibility because,
although it claims to be independent of the PA, it is, in actual-
ity, an organ of Arafat’s administration. Further exacerbating
this situation, Dr. Ashwari whitewashed the problems in the
PA’s prisons in a widely publicized speech. :

Dr. Eyad Sarraj, Ashrawi’s successor, has been more ag-
gressive in monitoring the PA’s violations of human rights..
His efforts, however, have been of no avail. After being de-
tained for ten hours by PA police for publicly denouncing the
PA’s human rights abuses, he declared in a public address that
although he had sent “more than 400 messages” to Palestinian
Attorney General Khalid al-Qidrah in order to discuss the PA’s
poor record on human rights, he had yet to receive a re-

279. The Commission was established on the basis of a presidential decree
by Chairman Yasser Arafat, which was published on September 30, 1993, Se2
Arafat’s Address to UN Human Rights Commission in Geneva, BBC Short Wave
Broadcast, Feb. 4, 1994 (ME/1913, MED/12).

280. General Information, The Palestinian Independent Commission for
Citizens' Rights, June 8, 1994. i .

281. BArBARA VICTOR, A VOICE OF REASON: HaNAN ASHRAWI AND PEACE IN
THE MIpDLE EasT 216-18 (1994).

282. Id. . .

283. AMNESTY INTERNATIONAL, ISRAEL AND THE OcCUPIED TERRITORIES IN-
CLUDING THE AREA UNDER THE JURISDICTION OF THE PALESTINE AUTHORITY:
Human RicHTs: A YEAR OF SHATTERED Hores 28 (1995).
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sponse.?& Sarraj was later arrested on two occgssions, appar-
ently on accout of his criticism of the human ng!lts practices
of the PA.285 During his most recent arrest, Sarraj claimed he
was beaten, tortured, and threatened with trumped-up drug

charges.?®® |

On the issue of attribution of the PA’s violations, the
PICCR takes the view that the PA is independent and sover-
eign. For this reason the PICCR refers to_it as the -“Palesqman
National Authority” or “PNA."287 Thus it-does not attribute

misconduct by the PA to Israel.258 oo

d. Palestinian Human Rights Information Campaign

The Palestinian Human Rights Information Campaign
[PHRIC] was founded in 1986. PHRIC’s longtime Director
Jan Abu Shakrah resigned on October 3, 1994 following policy
disputes with Faisal Al Husseiri, a Minister in the Cabinet of
Yassir Arafat. Abu Shakrah complained in her resignation let-
ter that Al Husseini was not willing to permit PHRIC to be
independent of the Arab Studies Society?s® and that “the cred-
ibility of the Center as a human rights institution and the real-
ity as well as the perception of independence in its human
rights mandate” were undermined by its continued depen-
dence upon and affiliation with the Arab Studies Society.%
Apparently the Arab Studies Society had withdrawn much of

984. Sez The Palestinian Independent Commission For Citizens’ Rights,
Press Statement: Palestinian Security Forces Detain PICCR Commissioner
General Dr. Eyad Sarraj For Interrogation, Dec. 8, 1995; Jon Immanuel, PA
Arrests Noted Civil Rights Activist, JerusaLEM Post, Dec. 10, 1995, at 2.

9285, Interview with Anita Khoury, Coordinator for Special Projects, Pales-
tinian Independent Commission for Citizen’s Rights' (Mar. 20, 1995).

286. Interview with Nisreen Zghaiar-Sa’deh, Administrative Assistant, Pal-
estinian Independent Commission for Citizen's Rights (June 26, 1996).

287. Interview with Anita Khoury, sugra note 285.

288. Interview with Anita Khoury, sufra note 285.

289. Al Husseini is President of the Arab Studies Society. Palestinian Aca-
demic Society for the Study of International Affairs, PASSIA Diary 1995
{1995).

290. Letter of Resignation from Jan Abu Shakrah, PHRIC Director, to All
PHRIC Employees, Oct. 3, 1994 (on file with author).
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PHRIC's interim financing®! when PHRIC contemplated criti-
cizing the PA.292 :

Following Abu Shakrah’s resignation, this previously pro-
lific organization that had regularly issued reports condemn-
ing various aspects of Israeli policy began operating at a much
reduced level.?®3> During this period the author frequently
had difficulty contacting anyone at PHRIC as the telephones
were not being answered or were answered by someone who
said that the employees of the organization were “on strike.”
In an interview with the author, PHIRC’s Research Director
was evasive regarding his organization’s failure to issue any
substantive criticisms of the PA’s conduct.?** He also begged
the question of whether under international law, Israel or the
PA should be held responsible for human rights violations by
the Palestinian Police, security services, courts or prisons.

e. Rajfi Sourani and the Gaza Center for Rights & Law
Established in 1985, the Gaza Center for Rights & Law

[GCRL], engaged in the research and documentation of .

human rights law and issues as well as procuring representa-
tion for Palestinians in Israeli Military Courts.2%5 When the or-
ganization attempted to plan a human rights seminar on the
Palestinian State Security Courts in Gaza, the PA police chief
intervened and canceled the activity.??¢ Moreover, the former
Head of the GCRL, Raji Sourani, was arrested by the Palestin-
ian Police following his criticism of the PA’s closure of an
Arabic language newspaper that published an article critical of

291. Interview with Awad Mansour, Researcher and Database Coordina-
tor, Palestinian Human Rights Information Center in Jerusalem (Mar. 20,
1995).

292, Shakrah, Letter of Resignation, supra note 290,

293. Interview with Awad Mansour, sufra note 291.

294, Since the interview was conducted, however, PHRIC did issue a pub-
lic condemnation of the detention by PA police of the noted civil rights ac-
tivist, Dr. Eyad Sarraj. Press Release from the Palestine Human Rights Infor-
mation Center, Condemnation of Arrest of Dr. lyad Sarraj Dec. 14, 1995 (on file
with the author). :

295. Palestinian Academic Society for the Study of International Affairs,
PASSIA Diary 1995 39 (1995). .

296. Jon Immanuel, Gaza Police Chief Cancels Human Rights Seminar, JERUSA-
LEM Post, Mar. 28, 19935, at 2.
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Arafat’s administration.2®” Sourani’s arrest brought a chorus
of protests®® and shortly thereafter he was fired from his posi-
tion.2%¢ Since then he has obtained the necessary 11cen§e from
the PA to open a new human rights organization which has
been critical of the PA.30¢ Although the GCRL was a frequent
and vociferous critic of Israel’s human rights conduct, iF has
not puinshed any substantive criticism of the human_ nghts

ractices of the PA or given any indication of whether it views
Israel legally responsible for the PA’s misconduct.

9. International Human Rights Organizations
a. Human Rights Watch Middle East

Human Rights Watch Middle Fast [HRWME] was estab-
lished in 1989 to “monitor and promote the observance of in-
ternationally recognized human rights in the Middle East and
North Africa.” Based in New York and Washington, the organ-
ization has issued several reports’criticizing Israel for violating
the human rights of the Palestinians.3! One of these reports
was issued amidst considerable controversy as two of the three
delegates that the organization sent to conduct an on-site in-
spection of Israeli prisons issued their own report®? after ac-
cusing HRWME of repeated delays in issuing their findings be-
cause they were insufficiently critical. This controversy, which
included an effort by HRWME to damage the professional rep-
utation of Professor Rita Simon, the author of the independ-
ent report who, based on her experience and expertise, had
originally been selected by HRWME to head the delegation
and write its draft report, backfired to the detriment of
HRWME'’s reputation.303

297. See John Tyler & Karen Farrell, Gaza Center Firing Threatens Human
Rights Community, BiLam JErusaLem TiMes, April 7, 1995, at 1. ]

298. Ser, eg., Palestinian Independent Commission for Citizens’ Rights,
Detention of Advocate Raji Sourani Director of Gaza Center for Rights and
Law, Statement, Feb. 15, 1995.

299, See Tyler & Farrell, supra note 297, at 1.

300. Amira Has, Palestinian Authority Authorizes New Human Rights Center,
Ha'areTz, July 23, 1995.

301. 1d.

302. Rita J. StMoN & JuprrH D. SiMoN, INSIDE ISRAELI PRISONS: AN EvEwIT-
NESS REpORT (1992).

303. See, e.g., Mona Charen, Hidden Agenda of Middle East Watch?, Wash.
TmMes, Feb. 2, 1991, at G3.
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Thus far HRWME is the sole human rights organization
that has extensively addressed the issue of attributing interna-
tional legal responsibility for human rights violations perpe-
trated by the PA during the interim period of the peace pro-
cess.30¢ In a report issued approximately half a year after the
PA’s assumption of authority in-Gaza and Jericho, the human
rights organization expressed its views on a number of critical
questions bearing upon the protection of human rights in the
region. - : _ :

First, HRWME has adopted the view that for the interim
period, all of the West Bank and Gaza Strip continue to be
under the occupation of the Israeli military government.” Ac-
cording to HRWME’s understanding, the partial transfer of
authority to the PA does not alter this: '

The unusual characteristics of the Israeli-Palestinian
agreements, and the dramatic changes they have pro-
duced do not, in our view, alter the overall legal
framework applicable to Israel’s relations with the
Palestinians in the Gaza Strip and Jericho, or else-
where in the West Bank. The occupation is not over.
The agreements are, by their own definition, interim
ones, with a final agreement to be reached within five
years, according to the Declaration of Principles.
During this interim period, Israel remains an occupy-
ing power, bound by the provisions of the Hague
Regulations as well as the IV Geneva Convention.3%5

Thus, Israel continues to be bound by international hu-
manitarian law in its relations with the Palestinian residents of
those areas for which local authority has been transferred to
the PA. According to HRWME, it follows that to the extent
that Israel retains significant control over the autonomous ar-
eas and its actions affect, directly or indirectly, the residents of
these areas, it must act in conformity with its humanitarian ob-
ligations under the law of armed conflict.8%¢ Thus, HRWME
maintains, for instance, that where Israel decides, for purposes
of internal security, to impose a closure on the Gaza Strip in
order 1o prevent terrorist attacks, it must do so in accordance

304. Sec HuMAN RIGHTS WaTcH MippLE East, supra note 214.
305. Human RicuTs WatcH MiopLe East, supre note 214, at 12,
306. Human RicuaTs WATCH MIDDLE EasT, supra note 214, at 12, 30-37.
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with its duty to attend to the general welfare of the occupied
population.®%?

Concerning the PA and its exercise of authority in the
self-governing areas, HRWME has conveyed its view that the
PA, although a non-state entity, must comply with interna-
tional humanitarian and customary human rights standards,
and that it may be held directly accountable where human
rights abuses take place under its jurisdiction: “[ TThe PA must
abide by both humanitarian and customary human rights
norms. These norms are applicable even though the Palestin-
ian entity is not a state and is therefore ineligible to become a
party to international treaties. In the realm of internal secur-
ity, the PA exercises state-like powers. It operates a large po-
lice force, a judiciary, and a penal system.”308 .

Thus, HRWME advocates a legal-functional allocation of
responsibility for humanitarian and human rights violations
perpetrated during the interim period in the Gaza Strip and
areas of the West Bank for which authority has been trans-
ferred to the PA that is based upon the distribution of author-
ity for these areas that is set forth in the Agreements. The
West Bank and Gaza Strip continue to be under the occupa-
tion of the Israel military government; therefore, Israel must
act in conformity with its humanitarian obligations in its exer-
cise of authority towards all the residents of the region, includ-
ing those areas for which the PA has obtained authority under
the Agreements. However, given the fact that, following the
Agreements, significant powers have been transferred to the
PA for certain regions of the West Bank and Gaza Strip, the
latter must also respect international humanitarian and
human rights norms where exercising its authority in these ar-
eas as well.

b.  Amnesty International

. Amnesty International [AI], the world’s largest private
human rights organization, has not taken any position on the
1ssue of attribution of responsibility under international law

* for human rights violations perpetrated in those areas for
- which authority has been transferred to the PA. In its only sig-

nificant report on point issued since the establishment of the

307. Human RigHTS WaTCH MIDDLE East, sufra note 214, at 3747,
308. Human RicHTs WaTcH MippLe East, supra note 214, at 13.
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PA which was entitled “Human Rights: A Year of Shattered
Hopes,”3%9 Al called upon Israel and the PA to respect interna-
tional human rights norms.?'? Al did not, however, enter into
the legal intricacies of who should bear responsibility, on the
international plane, for human rights abuses committed
against residents of the Palestinian self-governing areas during
the interim period.

The report accused the PA of large scale arbitrary arrest
and detention without any formal access to lawyers and family
and without any judicial review.3!! It also claimed that two
people had died in circumstances “where torture may have
caused or hastened their death”3? and that no effective inves-
tigations into these abuses have been carried out by PA author-
ities.313 The following extract from the report’s introduction
conveys Al’s general outlook: ‘ '

In opposing human rights abuses by governments
and political non-governmental entities, including
armed opposition groups, Ammesty International
takes no political position. Its concerns are with the
victims and potential victims and its aim is to pro-
mote the observance of international human rights
standards and principles of international humanita-
rian law. It is for this reason that the organization is
raising its concerns over detention procedures and
torture and calling for respect for human rights to be
strongly affirmed and clearly implemented in the
peace process.514

In late 1993, following a meeting in Tunis with a delega-
tion from AD's International Secretariat, Chairman Arafat
pledged to incorporate all internationally recognized human
rights standards into Palestinian legislation.?!® Thus far, this
promise has not been fulfilled.

Arafat has, however, entered into an agreement with the
ICRC similar to that previously entered into between Israel

309. AMNESTY INTERNATIONAL, sufre note 283, at 23,
310. AMNESTY INTERNATIONAL, supra note 283, at 30.
311. AMNESTY INTERNATIONAL, supra note 283, at 22-32,
312. AMNESTY INTERNATIONAL, supra note 283, at 30.
313. AMNESTY INTERNATIONAL, supra note 283, at 30.
314. AMNESTY INTERNATIONAL, sufra note 283, at 4.
315. AMNESTY INTERNATIONAL, sufira note 283, at 4.
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and the ICRC3® under which access to the PA prisons was

romised to this Swiss based human rights organization. The
ICRC generally does not publicize its activities or agreements,
but in a confidential conversation, a senior ICRC official sug-
gested that their delegates had not been given full access to
meet with prisoners and that some uncertainty as to the struc-
ture of command made working with the PA rather frustrat-
ing. Recent reports indicate that access to PA prisons has been
barred to ICRC officials since the summer of 1995, in contra-
vention with the understanding previously reached with the
PA.517 :

A fair assessment indicates that the human rights organi-
zations have not been very attentive to the status of human
rights in the self-governing areas since local authority was as-
sumed by the PA. This inaction, despite whatever reasons lay
behind it, adds to the urgency for some form of independent
judicial oversight over the conduct of the PA, such as by the
highly respected Israeli Supréeme Court sitting as the High
Court of Justice.

VII. HyroraETICAL HumMan RiGHTS DILEMMAS DURING THE
INTERIM PERIOD

So far, the Israeli Supreme Court sitting as the High
Court of Justice has not heard any challenges regarding the
policies of the PA. It is possible to envision, however, that this
period of grace will end soon. In particular, the broad juris-
diction of the Supreme Court sitting as the High Court of Jus-
tice may provide a venue to challenge the legality of human
rights abuses, which according to media reports, are reguiarly
committed by members of the Palestinian Police and security
apparatus against suspected collaborators with Israel®!® and
persons suspected of fundamentalist Islamic involvement.?19
This section will consider a number of hypotheticals involving

316. “Isracl also deserves credit for cooperating with the International

" Committee of the Red Cross, which has played an important role in the oc-

cupied territories by performing a wide range of tasks, including, in particu-
lar, monitoring conditions of detention.” Roberts, supra note 18, at 63.

817. See Amira Has, An Israeli Whip, a Palestinian Stick and the Block of Fear,
Ha’areTZ, Feb. 29, 1996, at B2. )

318. See infra text accompanying note 349.

319. AMNESTY INTERNATIONAL, sufrre note 283, at 21,
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challenges to human riglfts where the Supreme Court of Israel
sitting as the High Court of Justice may be called to intervene.
Most of these hypotheticals are based on one or more actual
instances in which human rights were allegedly violated in the
manner described.

It should be noted that the recently signed Oslo 11 Agree-
ment foresees that once the Palestinian Council is inaugu-
rated, it will “have an independent judicial system composed
of independent Palestinian courts and tribunals.”*2* Thus far,
however, the courts have shown few indications of being in-
dependent and the political echelon has gone so far as to ig-
nore court rulings®®! and even dismiss judges who issued
them.322 Moreover, the Agreement specifically provides for
the establishment of a “Palestinian Court of Justice” whose
powers of review closely resemble, in certain respects, those of
the Israeli High Court of Justice: “Any person or organization
affected by an act or decision of the Ra’ees [Chairman] of the
Executive Authority of the Council or of any member of the
Executive Authority, who believes that such act or decision ex-
ceeds the authority of the Ra’ees or of such member, or is
otherwise incorrect in law or procedure, may apply to the rele-
vant Palestinian Court of Justice for a review of such activity or
decision.”32%

Given the fact that the Oslo II Agreement institutes a
mechanism for judicial review in those areas of the West Bank
and Gaza Strip that come under Palestinian autonomy during
the interim period, a viable argument could be made that the
Palestinian Court of Justice is solely empowered under the
Agreement to consider petitions contesting actions taken by
agents of the PA. It is the author’s conviction, however, that
such an argument must be rejected. Indeed, in light of the
PA’s gross manipulation of the judicial system in the selfgov-

390. Oslo Il Agreement, supra note 2, art. IX. sec. 6.

391. Letter from Nigel Parry to the Editor, Campaign of Defamation? BiLapt
JerusaLEm TiMEs, Sept. 6, 1996, at 5.

322, Recently Chairman Arafat dismissed the President of the Palestinian
High Court for ordering the release of ten university students who had been
held without charge for five months. Palestinian Supreme Court President Fired,
BiLapr JerusareM TiMes, Sept. 5, 1996, at 2. :

323. Oslo II Agreement, supra note 2, art. VIIL
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erned areas,?* there is little reason to believe that the likel
Chairman of the Palestinian Council, Yasser Arafat, will wﬂl}-(
fully submit the acts of his administration to the scrutiny of an
impartial panel of judges. The most likely cutcome will be a
judicial body whose membership counts officials appointed as
a result of Arafat’s nepotism that are compelled to provide
nothing more than a rubber stamp for the Chairman’s unlaw-
ful policies. Among the pernicious effects of this practice will
undoubtedly be the lack of institutional safeguards for the
human rights of the inhabitants of areas subject to Palestinian
autonomy for the interim period. This eventuality only adds
to the necessity for some form of independent judicial review,
such as has been afforded by the Israeli Supreme Court sitting
as the High Court of Justice.

The effort here is to identify some of the myriad of situa-
tions that may arise during the interim period of the peace
process and out of which petitions to the High Court of jus-
tice, by either Israelis or Palestinians, may eventuate. To this
end, four hypotheticals, including some with various permuta-
tions, will be used to aid in this analysis.- For each set of cir-
cumstances, the prospects as concerns the willingness of the
court to consider the petition on the merits, as well as the vari-
ous substantive law arguments to be invoked by the parties, will
be examined.

f
i

324, According to Amnesty International’s report, the judges and prosecu-
tors of the Military Courts set up by the PA in Gaza and Jericho were all PLO
military officers directly appointed by Arafat. As well, the international
humap rights organization asserted that “in the first cases held by the court,
pre-trial and trial procedures fell far short of international standards for fair
trial.” AMNESTY INTERNATIONAL, supra note 283, at 23. The human rights
organization also protested the institution of the courts since it “conflicts
with the PLO’s declared commitment to international treaties and conven-
tons related to human rights that ensure the accused a fair trial.” Palestinian
Independent Commission. for Citizens’ Rights, Statement on the Formation and the

- Functioning of a High State Security Court in Gaza, Amnesty International Press
_ Relez.ase, May 8, 1995. Al-Haq’s then Director General, Fateh Azzam, also
publicly denounced the establishment of the State Security Courts. Myles
Crawford, Al-Haq and the New Authority, BrLapr Jerusarem TrvEes, April 15,
1995, at 8 (according to Azzam, “[d]efendants at recent trials were held in-
communicado for up to a month, appointed counsel at the last hour, and
t{led in the middle of the night without notice to their families. There is no
right of appeal, and the decisions of the court are subject only to ratification
by t_he exectuive authority”). See also Hilary Appleman, Palestinians See “No
Logic, No Law,” JerusaLem Post, May 17, 1995, at 5.




838 INTERNATIONAL LAW AND POLITICS [Vol, 27:761

The Israeli Supreme “Court sitting as the High Court of
Justice has, since 1967, extended the right to petition, previ-
ously available only to Israeli citizens, to the Palestinians. This
extension of jurisdiction is unprecedented in the international
practice of occupation.®?® Palestinians have made frequent
use of this right by availing themselves of this forum that has
been opened to them. At one point during the intifada some
thirty to thirty-five percent of all petitions before the High
Court were made by or on behalf of Palestinians.®¢ Although
their use of this forum declined after the signing of the DOP,
this author believes that, at least in certain circumstances,
Palestinians residing in the areas under the PA’s administra-
tion will again resort to this avenue of redress. '

Having considered the role assumed by the High Court of
Justice in maintaining respect for the rule of law and human
rights in Israel, the West Bank and Gaza Strip prior to the
transfer of authority to the PA in the self-governing areas,327
the hypotheticals raise questions regarding the possible role of
the court in ensuring the protection of human rights for the
interim period in those areas for which authority has been
transferred to the PA. The urgency of such an inquiry stems
from the Agreements’ virtual silence regarding the standards
and mechanisms for the protection of human rights in the ar-
eas under the local autonomy of the PA and from the antici-
pated extended duration of the interim period. The govern-
ment of Israel maintains that the Agreements do not alter
Israel’s rights as the military occupant of the West Bank and

Gara Strip.32® This view has been advanced by the former
Legal Advisor of the Foreign Ministry of Israel, Joel Singer, in
testimony before the Knesset.3%® It is fully supported by the

395. See Cohen, surpa note 47, at 473.

396. This observation was made by the author who in July 1990 examined
the docket books available in the office of the State’s Attorney. This estimate
correlates with that of Colonel David Yahav, head of the Internadonal Law
Department of the IDF.

897. See supra notes 28-38 and accompanying text.

398. See supra text accompanying note 21.

399, See Gideon Alon, Legal Committee Discusses the Declaration of Principles
Between Israel and the PLO; Legal Advisor to the Foreign Ministry: “Hamas Victory
at Elections in the Tervitories Would Not
HA'ARETZ, Dec. 12, 1993, at Ad.

Constitute a Violation of the Agreement,”
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§ texts of the Agreements.??¢ It should follow that Israel’s obli-

gations as an occupant have not been affected either.

Hence, the Supreme Court sitting as the High C
Justme would appear constrained to acgcept petitio%ns ch(;:llli:tn;f
ing the condqct of the personnel or instrumentalities of the
PA.3%1 In addition, Israel may be held vicariously accountable
by the court for the PA’s conduct. Although lacking direct op-
erative control over the policies or practices of the Palestinian
Pphce, Israel could nevertheless serve as a forum for human
rights complaints arising therefrom.

A.  Hypothetical 1

A Palestinian resident of the Gaza Strip is arrested and held in
detention by an agent of the PA Security Services. The PA claims that
the resident is a member of an Islamic fundamentalist group opposed
to the peace process and is being questioned regarding allegations of
conspiracy to perpeirate actions against the public order and harm the
peace process. The detainee appears before a Judge in a Palestinian
Military Court for the extension of his remand. He appeared badly
brutsed and his attorney claimed that he had been tortured and
threatened with death. Despite this, the Judge extends the detainee’s
remand fqr an additional 30 days. Fears exist that, like at least six
other similar cases of persons accused of cooperating with Israel, the

 detainee will be tortured to death.>>® His lawyer and family ex})res-
- sing doubls that appeals to the PA head Arafat or a higher Pal:zstz'm‘an
court will have any effect, file a petition with the Israeli Supreme Court
sitting as the High Court of Justice. The petition argues that the Agree-
ments, by their own terms, do not change the legal status quo; i.e.
Israel remains the belligerent occupant of all the territories captu;ed in
the Sz.x Day War. The appeal avers fand since the PA assumed the
Junctions of local law enforcement as delegated by Israel] that the Is-

330 Singer, supra note 2.

831. 1t could be argued that a Palestinian wh iti i

: ; o petitioned the High Court
W_c;;lc; be perceived by other Palestinians as someone who is cocﬁ:eratilrlzrg

‘I:Iq r:il;ael. I".m:th_er, many Palestinians doubt the objectivity of the court.

s l;:\,r'.‘: eless it is important to point out that nobody is forced to petition the

ibr[::l:-::nfv }Fouxit'fsnung asdthe High Court of Justice. If a Palestinian under

_ ose life was in danger saw it as a possible ch i

: sh;);QId the court not grant jurisdiction? P annel to sunve, why

332. See Jon Immanuel, US Pressin 7

N ) g PA for Full Probe of A E i

-Detention, JerusaLem Post, Oct. 1, 1995, a{ 1. Y imerican’s Death in
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raeli Suprreme Court must hear this petition in the interest of protecting
the rule of law and fundamental human rights. :

ANALYSIS

The first issue is whether the High Court, under Israeli
law, has jurisdiction to hear a petition presented during the
interim period by a resident of Gaza against acts undertaken
by agents of the PA in violation of his human rights.?% Once
again, it must be stressed that the court’s jurisdiction to con-
sider petitions on behalf of residents of the West Bank and
Gaza Strip stems not from a territorial basis but rather from the
court’s authority over the Military Commander as a member of
the executive branch fulfilling a public duty under Israeli Law.
For the court to assume jurisdiction in the circumstances of
this hypothetical, it would have to accept the position taken by
the Israeli government to the effect that the self-governing ar-
eas remain under Israeli occupation during the interim: period
and that the PA is “operating under a grant of power dele-
gated by the Israeli occupation administration. 334

Certainly, a decision by the court adopting this line of rea-
soning would be extremely embarrassing politically for PA
head Arafat since it would imply that the PA merely functions
as the “long arm”3% of Israel in those areas where local law
enforcement authority has been transferred. The Islamic op-
position organizations Hamas and Islamic Jihad would proba-
bly consider this evidence in support of their allegation that
the PA is a collaborationist regime that acts in Israel’s inter-
ests. Arafat would likely deny that the court has jurisdiction
and refuse to cooperate with the proceedings. This would not
impede the holding of an initial hearing, however, as initially
all petitions to the Supreme Court sitting as the High Court of
Justice are conducted ex parte.3> Arafat might, however, feel
impelled to prove his independence from Israel by a demon-

strative act or statement. This would likely precipitate an an-

333. As discussed above there is no doubt that if such allegations were
leveled against Israeli Security Service interrogators it would be heard by the
court regardless of where the claimed violations took place.

334, Benvenisti, supre note 146, at 209,

335. Benvenisti, supra note 146, at 269,

336, See Cohen, supra note 47, at 480.
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gry response from the Israeli governm i
inflicting a mortal wound on ?he fragi]een;e:;q;g Iiloecgsasnger of

'It should be remembered that, from the stand oirit f I
raqh law, the transfer of authority to the PA purSLIl)ant t(? ths-
Cairo gmd Erqz Agreements was accomplished in full accorde
ance with the internal law of the Israeli military governme t-
i.e., by prociax.nation of the Military Commander.337 This ;1 i
cedure of legislative-enactment clearly stems from the stiecl)i-
government’s view that the West Bank and Gaza Strip remain
subject to the Israeli military government throughout the in-
terim period of the peace process. It ensues therefrom that
for the interim period, any entity that is to assume a govern-
mental function in the West Bank and Gaza Strip, such as the
PA, must draw its authority from the military government.

In this vein, a viable argument could be made that since
the PA, folIov_vmg the proclamations enacted by the Military
Commander, is but an agent of the Israeli military government
in the self-governing areas, its"actions should be considered as
those of any body “carrying out public functions under law”
and, as such, be subject to review by the High Court of Justice
just like any other actions taken by the IDF in the West Bank
and Gaza Strip. Thus, the court should, as it has in the past338
in alleged cases-of human rights violations against Palestinians
perpetrated by agents of either the IDF or the Israeli General
f}fct}nt};l Services, hear the petition and examine on the merits
r_hg ;g a;tgnﬁd reasonableness of the challcnged conduct of
. Asccond issue that will have to be addressed
is the Justici‘ability of the petition. Indeed, it maybgeﬂ::?a(i:r?;ég
that the subJect of the petition is not justiciable because it chal-
lenges, albeit indirectly, the policy of the government to trans-
fer certain functions to the PA. It would follow that disputes
relating to the PA’s conduct in violation of the Agreements
and international human rights standards constitute an issue
of foreign relations that is to be reserved for the executive

337. See Cairo Agreement, su

_ » supra note 2; Erez Agreement, supra note 2.
» ]?SS%Ofee, €L HC ?53/ 88, 323/8842, Sejedia v. Minister of l]'E)Tefence (3)
P.D. 801 (administrative detention); H.C. 785/87, 845/87, 27/8842, Affo v.
ol B a(;mr{la.ndef' of ju_dea and Samaria, 42(2) P.D. 4 (deportaton of individ-
P veigllli‘lglo mhabgants)i_ ECC 358/88, Association for Civil Rights in

2 mmanders of the Ceniral and S
PD. 539 (deqominde o and Southern Commands, A43(2)
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5

branch of government. Indeed, on several prior occasions the
court has refused to examine on the merits petitions touching
upon the government’s policy in the realm of foreign rela-
tions.3%°

Conversely, an equally persuasive argument stands that
the question under consideration is not one of foreign rela-
tions but rather one that pertains to the legality of actions
taken by an entity of the military government. The PA, as an
entity created by the Cairfo Agreement to which authority has
been granted by the Isracli military government for the in-
terim period, must be subject to the court’s supervision similar
to any other entity operating under official sanction in the
West Bank and Gaza Strip. '

As for the substantive law to be applied by the court in
hearing such a petition, it could be submitted that since the
PA has been entrusted with an official role, it should be held
by the court to the same legal standard as the IDF in its actions
in the West Bank and Gaza Strip. These comprise, inter alia,
the rules of customary international law, Israeli administrative
jaw and the Military Justice Code. These authorities clearly
forbid the use of torture,4 and thus forbid the conduct which
is complained of by the Palestinian resident of Gaza in the hy-
pothetical. :

Furthermore, the torture of detainees is a violation of
both the Cairo and Oslo IT Agreements which provide that the
PA is to exercise its power and responsibilities “with due re-
gard to internationally-accepted norms and principles of
human rights.”*! Since the transfer of partial local authority
by the Israeli military government to the PA, provided for by
the Proclamations enacted by the Military Commander, and
done in accordance with the Agreements, it follows that ac-
cording to the principles of administrative law the PA may not
overstep its mandate. Such an allegation of unlawful action
would appear to constitute legitimate grounds for judicial in-
tervention, i.e., by Israel’s High Court exercising its powers

390, See H.C. 4481/91, Gabriel Bargil v. The Government of Israel; Tem-

le Mount & Eretz Israel Movement v. The Prime Minister of Israel, 47(1)
P.D. 37; H.C. 4400/ 99, Local Council of Kiryat Arba v. The Prime Minister of
Jsrael. )

340. See Penal.Law, sec. o277, 1977, LS.L Special Volume; Military Justice

Law, sec. 65, 1955, 9 L.8.1. 184.
341. See Cairo Agreement, sufra note 9 Oslo II Agreement, supra note 2.

com
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an o eres .
d responsibilities, and, in the hypothetical under discussion
)

would justify an order by the «
court
unlawfully detained or ifnprisonléd."i?zr the release of persons

1. Hypothetical 1a

After the conclusion of the Cairo A
‘ _ greement a Palestini -
gzsntw Q]?; ?ﬁ; ;qho has fumzshed intelligence data to the Ismeg 2331!}:;5:'_
has &5 st staeli citizenship. This is done af the behest of the Israeli
Feyiods aumy Service in the belief that his new status will protect
i fro gest f:md abuse by the PA. The ‘collaborator’ subsequentl
s his old neighborhood in the Gaza Strip, is arvested by thg Paleg

tinian Police and charged with collaboration. ;
Jacts are as in Hypothe%rical L collaboretion.  The remainder of the

ANALYSIS

Pales'l;i}:iea ligif;m?nts clearly;provide for the protection of
Pa estiman Tho H}l\r tl'.le past cooperated with Israeli security
authoritics. 1 hus, ticle XX.4 of the Cairo Agreement states
tmat the PA Wanc:g :;) prosecute these Palestinians or to harm
them in aym y.b In addition, the detention of an Israeli
cu undy N ember of the Palestinian Police force is forbid-

er the Agreements.?** Consequently, the arrest or tor-

349, Basi 1 ici
e al;mgeLra;;.d _]u]illcxary, supra note 28, sec. 15{(d)(I). An argument
s prcisod by aﬁ ;s ;tcﬁlcozc:lr I;esp(;lrisél}:h for the torture should be tried
: . iy R . .
prgigcaé qlfﬁculﬁes racli co ensze‘ standing the obvious political and
o r.no :;rgaéifﬁg?;, ist:jn:z E")}:? _2, art. XX4 The Oslo IT Agreement is
T Categorical In prohibition of violence against so-called ‘collab-
Palestinians who have maintai
” i : aintained contact with the I i i
E::;l “:ll not be subjected to acts of harassment, violzrr?s; i‘::ll’ll‘i))tl:-
ion or (ﬁ;{;sgggn“?;:ﬁ zi&s}:pr?p'riate ongoing measures will be taken
ael, i i !
0531;)4 II :rg.reement, supra note 2,I I;r?.r gg\r/"ltg easure thelr protection.
proce-d Ar :(;Le ;Ilzflclll of Annex IV of the Oslo II Agreement sets forth th
ecure e fol ode in cases where an Israeli citizen is suspected et:'
e Pgl an'offcnsc in the territorial jurisdiction of the PA It}:'eadS' °
e c;;gm;p authf:sntie.s shall not arrest Israelis or place them in .
menmg‘o , f—[ is can identify themselves by presenting Israeli docu-
Do - However, where an Israeli commits a crime against a
person o pll';)perty in the Territory [Gaza, Jericho, and other areas
el ﬂf:'st ank], tl"le Palestinian Police, upon arrival at the scen
ense shall, if necessary, until the arrival of the Israeli mil:
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ture of the individual in Hypothetical 1a would constitute a
violation of the Agreements. Therefore, the Israeli High
Court of Justice, for the reasons set out above in the analysis of
Hypothetical 1, should hear a petition by such a detainee and
adjudicate the case on the merits. :

It might be argued that the detainee has been taken into
custody on suspicion of perpetrating a criminal offense under
the municipal law of the self-governing areas. Such an argu-
ment would likely be rejected since by virtue of Article [:2.b. of
Annex IV of the Oslo I Agreement, Israel enjoys sole criminal
jurisdiction over offenses committed by Israclis in the self-gov-
erning areas.34

The term “Israelis” used in the Oslo II Agreement is not
defined, with Article XX.5 adding only that it “shall also in-
clude Israeli statutory agencies and corporations registered in
Israel.”3#6 Similarly, the term “Palestinians” is not given any
specific meaning by the Agreements, although it may be rea-
sonably presumed to comprise only those Palestinians residing
in areas of local authority of the PA, and not those residing in
the remaining areas of the West Bank still under the full au-
thority of the Israeli Military Government.3¥” Thus, the PA
could argue that at the time the ‘offenses’ were allegedly com-
mitted, the detainee was not an Israeli citizen but a resident of

Gaza.

Important questions of criminal jurisdiction may arise in
this hypothetical petition. Should the detainee be considered
a Palestinian resident of the self-governing areas that are sub-

tary forces, detain the suspect in place while ensuring his protec-
tion and the protection of those involved, prevent interference with
the scene of the offense, collect the necessary evidence and con-
duct preliminary questioning, and in any case shall immediately no-
tify the Israeli authorities through the relevant DCO.
Oslo II Agreement, supra note 9, Annex IV, art. I1.2.¢; see Cairo Agreement,
supra note 2, Annex III, art. IL2.c.

345, The Israeli law implementing the Cairo Agreement amends the
Emergency Regulations so as to extend Israeli legislative and judicial crimi-
nal jurisdiction over Israelis in Gaza and Jericho. Therefore, only Israeli do-
mestic criminal law will be applicable to Israelis for any offenses committed
in those areas subject to the authority of the PA. See Celia Wasserstein Fass-
berg, Israel and the Palestinian Authority: Jurisdiction and Legal Assistance, 28
Isk. L. Rev. 318, 336 (1994). :

346. Oslo II Agreement, supra note 2, art. XX.5.

347. See Wasserstein Fassberg, supra note 345, at 319, 326.

.tinian residents of Eas
ian Council elections,

have Israeli citi i
ILLE zenship. See Oslo I Agreement, supre note 2, Annex II, art.

i
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fg;g Iil{;edctrlilminal Jurisdiction of the PA? Or should he rather
: € same immunity from i
life long Israeli citizens? v Arrest and prosecution as
Th :
ons Y% 1f’xgt:r(:*:f:mﬁf:nts do not supply any answers to these ques-
provi.s et i1 Itsh t ; author’s view that in light of the numerous
n the Agreements that en i
Bcon os In the Agr sure exclusive Israeli juris-
_ is in the self-governin 348 it
ical that prior residents nd Joricho that base pes,
_ of Gaza and Jericho th :
- Tes _ at have
granted Israeli citizenship should fall under Israel’s crintl)ierg;

Jurisdictionn and not the PA’s
115 ’ » even for offenses
within the latter’s territorial Jjurisdiction.349 perpetrated

2. Hypothetical 1b

A Palestinian is living i -
: sinian. g in part of West Bank which is sti
Ismelz admmzstmtz@ Jollowing the Oslo IT Agreeme;t zsl’i:git?s o
Zeic?;ett;e}wfeh agggts kidnap him from his home and fon:ib@ tmn.sjjzz
Jerieno,®0 within the PA's jurisdiction, 4 ]
oo Jericho,” PAs ton, where he is tortured
u ogation. The remqmder of the facts are as in Hypothetical

- ANaLysis

al jfl\; s%riz\gcc)lﬁd tjf;or by the Oslo II Agreement, the PA’s crimi-
, the exercise of which involves, i ia, ¢
2 : ’ . , Inter alia, “the
tE::: nmcrit_ael;s. ”.3élt9 il.lve:'sugate, arrest, bring to trial and puni;h of-
fende 5 1s imited to those areas under its territorial juris-
ion. Therefore, the kidnapping of a ‘collaboritor’
o b

from his place of residence in the West Bank, outside of the

PA’s territorial jurisdict . :
Jurisdiction, indubitably consti o Ta
of the Agreements, and may, y constitutes a violation

Justify the High Court of Justice’s examining the petition on

for the reasons set out above,

the merits.

348, Oslo II Agre

XVIL4.n. ement, supra note 2, arts. XIL1, XVIL1.a, XVIL2.c, and

349. Itis interesting to note that while the Oslo II Agreement grants Pales-

t Jerusalem the right to vote in the u i
_ le : coming Palestin-
it explicidy denies the right to thosé) Palestiiian: ih:t

350. i i
Many such kidnappings have taken place. The motivation for them

appears to be varied. Sez generally B'TsELEM, supra note 220

ggé 85}0 I Agreement, supra note 2, Annex IV, art, 1.3
- Oslo II Agreement, supra note 2, Annex IV, art. 1.3,
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B. Hypothethz'cal 2

A Jewish citizen of Israel was tortured and hilled in 1992 (before
the signing of the DOP) following his kidnapping by Hamas in south-

ern Israel. The victim’s famaly members recognize the person who they
believe to be responsible for the crime when he appears on television in
the entourage of PA Head Yasser Arafat. They learn that this individ-
ual has been appointed to a high position in one of Arafat’s security
services. They request their government 1o demand that the individual
be sought pursuant to the transfer provisions in the Oslo IT Agreement

1 in Israel. The Israeli Government Tequests

so that he may face iria
this individual’s transfer pursuant to the Oslo 1T Agreement®>® but it

is denied by the PA which states that ifs interpretation of the Agreement
regarding transfers does mot apply to offenses alleged to have taken
place prior to the signing of the DOP. The family in question turns o
the Israeli Supreme Court sitling as the Israeli High Court of Justice
requesting an order against both the Israeli Government and the
PA.354 .

- ANALYSIS

ansfer of suspects and defend-

The procedure for the tr
s set forth in Article IL7.a. and

ants between Israel and the PA 1
b. of Annex IV of the Oslo 1L Agreement 3% Under these pro-

visions, Israel may request the transfer of an individual sus-
pected of committing an offense “that falls within Isracli crimi-

353. Oslo II Agreement, supra note 9 Annex IV, art. L3.

354, The author wishes to €Xpress his thanks to Mordechai Haller for his
assistance in the formulation and analysis of this hypoethetical.

355. Sub-paragraphs I1.7.a. and b. of Annex IV of the Oslo II Agreement

provide that:
a. Where a non-Israeli susp
an offense that falls within Palestinian
ent in Israel, the Council [PA] may request
transfer the individual to the Council.
. Where an individual suspccted of, charged with, or convicted of
an offense that falls within Israeli criminal jurisdiction, is present in
the Territory [self-governing areas), Israel may request the Council
to arrest and transfer the individual to Israel.
Oslo I Agreement, supra note 2, Annex IV, arts [1.7.2., b. Where the transfer
is requested by Israel from the PA, there must be 2 reasonable evidentiary
basis and the individual must be suspected of committing an offense punish-
able by more than seven ycars imprisonment. Oslo 11 Agreement, supra note

2, Annex IV, art. 11.7.d.

ected of, charged with, or convicted of
criminal jurisdiction is pres-
Tsrael to arrest and
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::va};li 6]}:11;:31;;3{1.;;5? ;hedpet;petmtion of a terrorist attack
in the death of an Israeli citiz i
an act of murder under Israeli crimi 7 Giver, that
eli criminal law.?57 Gi
Israel clearly has jurisdicti b e
: jurisdiction to prosecute those r i

_ ‘ esponsible

fbcz)rt ﬁhe perpetration of terrorist attacks against Israell? targets
mentsp{'iqr tqdand subsequent to the signing of the Agree
, 1t is evident that the PA’s refusal t i

: _ _ ( o transfer those indi-
viduals constitutes a violation of the Oslo II Agreement.58 @

The PA’s reading of the Cair
o and Oslo II Agreements
$2 seeﬁfg:ptzizi?) igerf{era:hamnesty has been implici?ly grar‘lz:ed :g
C e for the perpetration of attacks commit
- - t
pno% t:f :I}:: (s)lgl‘nl?Ingf the DOP is undermined by Arlti(fig
XVL slo greement. It establishes that “P: ini
ans from abroad whose entry int % ol Ga
s fr d ‘ o the West Bank and G
?tnp is approved,” are immune from prosecution for offenzf:;
aomm(;tted prior to the signing of the DOP. Thus, it could be
u;g(;l:r ,P;zlgzztggno, that the transfer of Palestinians from areas
inian autonomy, i., not “from abroad”, f -
f)ir;;;e; It):onllrgltéefu:l plx:or to the signing of the DOP was L,m:;u(i)j
rovided for by the Oslo II Agreement. In fa .
Ly . . ct,
i’? tsh gltgrliret&u;;n of the Agreements accepted Artic‘lzerXeVﬂ]I g
. slo greement would be rende é i ,
since despite its stipulation, all "of temanistaen
. . ion, perpetrators of terrori
f<5arr1ed out prior to the signing of the DOP would bgoi?ns e
rom prosecution.3>9 e

Given that the PA’s refusal :
' to transfer those individual
suspected of perpetrating attacks against Isracli targets corl11stif

356. Oslo II Agreement, supra note 2.
ggg %:lnalpkaw: sec. 300, 1977, L.8.1. Special Volume
. The PA’s interpretation of the Cairo Agreeme '
. .
;raanﬁosflcr of suspects has been criticized by the ;?ngparﬁal I;’e;; E&!}\lfitzﬁbij)im Qf
o 2.nasc ’a.;. nv;zizﬂ;;d o;‘ l“’I;The _Ca!iiro Agreement. Peace Watch, Transfer qf'ggﬁ':
e, 6. 1064). orist Acts Between Israel and the Palestinian Authority
359. The concluding Ard
paragraph of Article I, An v
st ticle I, nex of the Qslo II
Agree o appears to negate the validity of the PA’s interpretation. It
}/:r:h]oEt pr_c_judic.e'to the criminal jurisdiction of the Council
" j:um:g,l égoar:l?ll]uon todthc above provisions of this Article crimi-
: : accordance with its domestic laws over c;ff
;\?mmltted in the Territory [Gaza, Jericho, and other areas oﬁ’ntfs
o est Bank] against Israel or an Israeli. ¢
slo II Agreement, supra note 2, Annex IV, art. L7,
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tutes a violation of the Agreemeritg;i_it couild, for the reasons
set out above in the analysis of Hypothc'r_ical 1, constitute legiti-
mate grounds for intervention on the part of the Israeli High
Court of Justice and warrant the hearing of the petition on the
merits. Should the court accept the petitioner’s arguments,
the quéstion then arises as to which remedies it could grant for
the benefit of the petitioner. Certainly the argument could be
made that no judicial order should be given in this instance
since it would never be complied with by the PA. Indeed, it
may be reasonably presumed that the PA would ignore any or-
der given by the Israeli High Court of Justice calling for the
transfer of individuals suspected of perpetrating terrorist at-
tacks against Israeli targets prior to the signing of the DOP. As
for the second respondent of this petition, the Israeli govern-
ment, it could claim that it has done all that is in its power
under the Agreements to obtain the transfer of the suspects
and that no order should be issued against it.by the court.
As for the first argument, i.e., that any order given by the
Israeli High Court of Justice would fall on deaf ears in the PA,
the counter-argument could be advanced that no court, if the
rule of law is to be preserved, can allow itself to be deterred
from taking judicial action against a respondent simply be-
cause there is reason to doubt whether its ruling can be en-
forced.?%0 Regarding the second argument i.e., that the Is-
raeli government has exhausted ail possible courses of action,
4 number of alternatives remain. The court could order the
government of Israel not to release any additional Palestinian
prisoners until the PA responds to its request.! Another op--
tion would be to instruct the government to cease all financial

360. Indeed, the Israeli High Court of Justice has on several occasions in
the past granted petitions despite the respondent’s demonstrated resolute-
ness in defying the court’s orders, For instance, despite the Israeli
Rabbinate's obstinate refusal to grant Kosher certificates to particular restau-
rants for reasons deemed illegitimate by the court, it has not restrained itself
from issuing the requested judicial orders. See H.C. 465/8942, Riskin v. The
Religious Council of Jerusalem, (2) P.D. 673: H.C. 509/88, Makhlouf Broth-
ers v. Chief Rabbinic Council of Israel, 42(4) P.D. 617; H.C. 22/91, Orli 1985
Inc. v. Chief Rabbi Libna, 45(3) P.D. 817. o

361. Both the then Israeli Minster of Justice and the Attorney General of
Israel favored such a policy. See Nadav Shargai et al., Ben-Yair Proposed Thal
Release of Palestinian Prisoners be Conditioned Upon Transfer of Murderers From
Gaza, Ha’ARETZ, June 6, 1995, at Al; Liba’i: No Terrorist Extraditions, No Release
of Palestinian Prisoners, JERUSALEM Post, Sep. 10, 1995,
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aid to the P il i i i
aid to e PA until it fulfills its commitments under the Agree-

1. Hypothetical 2a

Having failed to obtain the transfer of the sus 3

_ _ . . ected terroris

{}w h;A, the &]ewzsh Jamily decides to pursue a cz'vz';; law altermt;v?

Pakstgqcee by lodging a fort clavm in an Israeli court against th;:

Fak tan official they believe is responsible for the death of their son
remainder of the facts are as in Hypothetical 2. N

ANALYSIS

thoﬁ[ézsder tl(;e (;airp Ag—r'ee{nent, PA courts and judicial au-
thoritie are denied jurisdiction over civil actions in which an
rac Illcllsugepgflty, zg:)artffrom five specific instances, which do
action for damages against a Palestini i
_ estinian resi-
?(::r-nItsOf tlbe_ s?}f-gqve.rm’ngra.rqas §ubject to PA authority.362 As
for | r;ag i fﬁm jurisdiction, it is riot discussed to any significant
IicaI]I:) 1 y e_Agreements.. Therefore, the rules that were ap-
gard : (;e ;21 'l:cilns resp;etcltl: prior to the Agreements, even with re-
sidents of those areas for which a i
uthori
transferred to the PA, remain in effect.363 ty bas been
s .ﬁc_cgrd{ng to Israeli rules of jurisdiction, an Israeli court
has Jd r;s 1(cl:t10n over a case if the summeons has been served on
e ¢ e ten ant: The very service of the summons on the de-
fe 1'aln establishes the court’s jurisdiction.* In addition, Is-
I : 1l_aw provides for the service of documents issued by’ an
5 r?(?aln (Eoyrtt,hm%{;xdn;gg the service of summons upon the de-
, In the West Bank and Gaza Stri i
Jn t - p as if they were part
gic{f;i;lé xteﬁs?ueiuo% arises as to the applicability);)f this gro-
on to those areas for whi i
transferred to the PA. hich authority has been
ot Ac':cordmg. to the Israeli Rules of Civil Procedure,366 the
ension applies to the “area” which in turn is defined as “any

232. Oslo II Agreement, supra note 2, Annex IV, arc. II1.2

362‘ gfasse:steln Fassberg, supra note 345, at 384, .

365. Rezgsoel gl.ls_sman, The Law .of Civil Procedure 3441 (7th ed. 19.94)
i 5730_19 gjs; Iz{v;l Procedure (Service of Documentis in the Administered Territo.-
mp;a o R - 3\;;2 g?ff%m 2482 (191%9); see also Wasserstein Fassberg

. : ENVENISTI, : ;
OF THE OcCCUPIED TERRITORIES IN Ismu;;uI 23?20'?1.(1%33;4 iSMi The Assorerion
366. Rules of Civil Procedure, 1984, K.T. 2290 . -
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territory held by the Israel Defence Forces.”3¢7 In light of the
view elaborated above that for the interim period the legal sta-
tus of the areas under the PA’s local administration’ remain
unchanged and hence under the occupation of the Israeli mil-
jtary government, a viable argument could be made that under
Israeli law documents could still be served there automatically.
Otherwise, leave would have to be obtained from an Israch
court to serve the documents on people located in those areas
for which authority has been transferred to the PA.368

In that event, the PA would be responsible for the service
of documents to the defendant in areas subject to its author-
ity, as provided for by the Oslo 11 Agreement.3 The substan-
tive law applicable to the action, given the involvement of an
Israeli citizen, would be Israeli law.37° The enforcement of the
final judgement would be entrusted to the PA.37

C. Hypothetical 3

A petition against the Israeli government’s imposition of closure
for security reasons on the Gaza Strip is presented to the Israeli
Supreme Court sitting as the High Court of Justice. The government’s
exercise of its residual powers under the Agreements is contesled for
allegedly being in violation of Israel’s humanitarian obligations to-
wards the Palestinian population in the Gaza Strip. Specifically, a
Palestinian residing in the Gaza Strip challenges Israel’s closure of the
checkpoints between the Gaza Strip and Israel which makes it impossi-
ble for him to travel to his job in Israel and earn a lving there. In-
deed, it is argued that for the interim period the Gaza Strip is still
under the occupation of Israel, and that accordingly, it must act in
accordance with the law of armed conflict.

ANALYSIS

The general rules with respect to the entry of Palestinian
residents from the selfgoverning areas into Israel are set forth

367. See generally Wasserstein Fassberg, supra note 345. .
368. By virtue of Rule 500 of the Rules of Civil Procedure, leave must be

obtained by the Court in order to serve documents on people situated
outside Israel. See Rules of Civil Procedure, supra note 366.

369. Oslo 1I Agreement, supra note 2, Annex IV, art. IV.1.a.

870. BENVENISTI, supra note 143, at 29-31. .

371, Oslo Il Agreement, supra DOLE 9, Annex IV, art. IV.3.a.
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in Article IX of Annex I of the Oslo IT A,
vant paragraphs provide that: greement. The rele-

¢. Entry of persons from the West Bank

' and G
Strip to Israel shall be subject to Israeli laws and pall‘zi
cedures regulating entry into Israel . . . .

d: The provisions of this Agreement shall not preju-
dice Israel’s right, for security and safety considera-
tions, to qlose the crossing points to Israel and to pro-
hlb{t or limit the entry into Israel of persons and of
vehicles from the West Bank and the Gaza Strip.372 In
‘E‘lddltlon,.it is foreseen by the Cairo Agreemen-t that
- “[bloth sides will attempt to maintain the normality
of movement of labor between them, subject to each
side’s right to determine from time to time the ex-

Since the West Bank and Gaza Strip are still considered
under the authority of the Israeli military government follow-
ing the Agreements, Israeli policy for the region, including the
imposition of a closure, must continue to be in compliance
with the international law of armed conflict. Indeed, Article
47 of the Fourth Geneva Convention would disallow a;ly argu-
ment to the contrary.?’* Furthermore, in the event where tghe
refusal of entry into Israel to a Palestinian resident of the West
Bank and Gaza Strip contravenes customary international law
or Israeli administrative law, the individual would definitel
have recourse to the Isracli High Court of Justice. In fact ch
Israeli Mlmstry.of Foreign Affairs officially assured an intérna-
tional human rights organization that: “Any individual may pe-
tition the Supreme [High] Court of Justice. It is immaterial
whether the petitioner is an Israeli citizen or not. Therefore
there is nothing to bar residents of the areas governed by the

Jericho-Gaza [Cairo] Agreement from submitting a petition to
the Supreme [High] Court of Justice,”375 '

872. Oslo 11 Agreement, supra note 2, Annex I, art. IX.Lc. and d.
878, Oslo II Agreement, supra note 2, Annex V, art. VILIL.
874, See supra note 254, where Article 47 is cited in full.

375. Letter from Yael Ronen, De i

: _ 1, partment of Human Rights, Mini

Ili?relgn Affairs, to Human Rights Warch, Sept. 12, 1994, qguoted i;nll-;gymfl\f
GHTS WATCH MDDLE EasT, supra note 214, at 38. -
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By virtue of Article 43 of the ‘Hague Regulations, it is in-
cumbent upon the occupier to maintain the economic survival
of the occupied territory.37® A more general obligation which
derives from this provision is that of balancing the measures
taken to ensure the security needs of the occupier against the
general obligation to safeguard the welfare of the population
under occupation.3”” Moreover, Article 27 of the Fourth Ge-
neva Convention permits the occupier to “take such measures
of control and security in regard to protected persons as may
be necessary as a result of the war.”s7

It is the author’s view that, despite its devastating eco-
nomic consequences for the inhabitants of the region, Israel’s
imposition of a stiff closure on the West Bank and Gaza Strip
does not prevent the economic survival of these areas. Indeed,
it should be-borne in mind that numerous acts of terror perpe-
trated by Islamic fundaimentalists, which resulted in many Is-
raeli deaths and injuries, impelled the Isracli authorities to im-

ose the closure. Given that the security of Israel's forces,3™
as well as that of its citizens, was seriously threatened by the
large inflow of Palestinians into Israel from the West Bank and
Gaza Strip, it had little choice but to close its borders for a
temporary period. It is therefore likely that were it to rule on
the merits of Hypothetical 3, the High Court would hold that

376. Myres S. McDoucaLL & FLORENTINO P. Feuiciano, THE INTERNA-
T10NAL Law OF War 73940 (1994).

77. BENVENISTI, supra note 143, at 12-13.

378. Fourth Geneva Convention, supra note 17, art. 27. The
commentary, edited by Jean S. Pictet, adds:

So far as the local population is concerned, the freedom of move-
ment of civilians of enemy nationality may certainly be restricted,
or even temporarily suppressed, if circumstances so require. The
right is not, therefore, included among other absolute rights laid
down in the Convention, but that in no way means that it is sus-
pended in a general manner.
Oscar M. UHLER ET AL., COMMENTARY, IV GENEVA CoNVENTION RELATIVE TO
HE PROTECTION OF CIVILIAN PERSONS In TIME OF WAR 202 (Jean 3. Pictet ed.,
1958). , .

379. Sec Peace Watch, surpa note 157 (“The military necessity which com-
munity policy authorizes the occupant to promote and prosecute relates, in
the first place, to the security of the occupation forces from hostile acts on
the part of the inhabitants.”).

authoritative
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the closure is in conformity wi ili
' : with the prevailing standard
international law of armed conflicts.380 & of the

ConcLusioNs AND OUTLOOK

The peace process boosted the Palestinians’ irati
for economic progress and political liberation. Risgprl;?tggfls
three years after the DOP .was signed on the White Hous);
lawn, the Palestinians are experiencing widespread disillusion-
ment due primarily to their lingering economic crisis and the
torturous pace of the peace talks.®®! No less disappointing for
many Palestinians, however, has been the PA’s failure to i%lau-
%’ilélftt: a new era of political freedom and respect for human

Isracli expectations that the peace proces i
a dramatically improved security slztuatib%%? h:l\j(\;oalilg gi)};ifnlg
far been met. In fact, the number of Israelis killed in terrorist
attacks during the three years following the signing of the
DOP has increased dramatically.*#* Tt appears that Chairman
Arafat is encountering difficulties simultaneously by honoring
his commitments to Israel and reaching out to the supporters
of the rejectionist groups.38¢ The use of suicide bombers b
Hamas and Islamic Jihad to inflict crippling casualties or}:
Israel and irreversible damage to the peace process will likel
prove an irresistible invitation to further carnage. It is unclea¥

380, Ses, eg, The Law of Land Warfare, Department of the
FM 27-10, para. 375 (1956); London, Manua?of Military Law, gezsngm }11145}
the Manual of Military Law 148, N.O. Code No. 12833, paraj 535 (1958)
381. Ses, e.g., Derek Brown, Disillusion Sours Gazan Hopes, THE GUARD;AN
Nov. 22, 1994, at 16. The financial aid promised by donors from the interna-
r&cf)hnal community ha's been very slow in coming. Ser generally Peace Watch
e 2y H2as the International Monetary Assistance for the Palestinians Not Arrived?
ov, 7,. 1994). Unemployment figures for the Gaza Strip have reached
as;réognolrmc 1lepgorl:lons, fostering hatred and anger.
. In the 1992 national elections Yitzhak Rabin i
the{ne that he would make Israel safer from the pte)mp::g&rl;acl)%nifl(ticr?rglthe-
curity. SLATER, sufra note 148, at 444, ' *
ggi gee Peace Warch, supra note 157.

_384. One early indication of his dilemma was his statement, in -
;1;1011 interview immediately after the White House ceremony’ on gtlaﬁecn:f)fr
a]ljjifz?bs, des;:lnl:ﬁng the DOP as the “first step” in the 1974 plan—known by
o At rsozfi the plar:i of phases for the destruction of Israel.” (BBC Short
iy cast), Jordanian TV, Amman, Sept. 13, 1993 (ME/1794, MED/
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just how many more such attacks” the peace process can €n-
dure. :

A dire possibility, but one not to be ignored, is that viola-
tions of human rights (by acts of omission or commission) by
the Palestinian Police or security services will precipitate a mili-
tary reaction by Israel. Such a reaction would likely place not
only human rights but the entire peace process in jeopardy.
Chairman Arafat might feel justified in scrapping his under-
takings in the DOP, Cairo and Oslo II Agreements. He could
then, with the support of rejectionist Palestinians as well as
many others who have become disenchanted with the peace
process, simply declare a Palestinian state. Israel would then
be faced with an unprecedented dilemma—whether to inter-
vene militarily at enormous political and significant military
cost, or to seek yet another framework for salvaging the peace
in light of this new reality.

On the other hand, if the Palestinian Authority adopts
sound human rights policies and practices, this will contribute
immeasurably to the peace process. Although Chairman
Arafat’s commitment to these values in the Agreements are
vague at best, and international law offers no ready standard,
the Palestinians’ expectations regarding an improverment in
their personal liberty®* deserves to be met, and not only in
issues of pride or prestige.

The willingness of varied political and. religious groups
and individuals to use force to frustrate the current political
course will sorely test all law enforcement agencies. Given the
intermingled Palestinian and Israeli populations living in the
shadow of decades of bloodshed and animosity,**¢ prodigious
efforts will be necessary to prevent minor incidents from pre-

385, See generally FIRsT INTERNATIONAL CONFERENCE ON HumanN RIGHTS IN
JerusaLem: DEc. 911, 1993 (1994) (available at Land and Water Establish-
ment for Studies and Legal Services, Jerusalem}. See AL-Haq, supranote 150,
at 9-10.

$86. The dangers are augmented by the PLO’s demand for the release of
all convicted Palestinians serving sentences in Israeli prisons—even premedi-
tated murderers affiliated with Hamas, More than 5,000 have already been
released since the DOP was signed. Israelis who would not object to releas-
ing prisoners convicted for acts that are no longer criminal (e.g., flying a
PLO flag) do object to releasing prisoners who have committed serious acts
of violence, particularly if they are affiliated with an organization opposed to
the peace process. In any event, it is not clear where political offenses end

and criminal actvities begin.
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cipitating major confrontations between Israelis and Palestini-
ans, or even between the IDF and the Palestinian Police.

Pursuant to the timetable in the DOP, talks on the final
status arrangements began May 5, 1996, Yet it appears most
unlikely that a final agreement will be reached by the 1999
deadline and perhaps for many years thereafter. If one extra
olates 'fr.orn the delays that have plagued the interim negotilz:::
tons, it is possible that instead of being completed in no more
than six years (from the signing of the DOP), that twelve
eighteen, or more years will pass before the final status agrcc:
ment goes into effect. Another possibility, not to be dis-
counted given the general instability of the Middle East and
the political vulnerability of both the Israeli governing coali-
tion and PLO Chairman Arafat, is that the process will become
deadlocked. While it is difficult to forecast the timing of the
demise of this much heralded process, each of the highly con-
tentious issues that have been relegated to the final status talks
has the potential to scutile the entire endeavor. Even if the
process successfully navigates the numerous obstacles ahead
the level of protection afforded human rights during the in-
terim period in the Palestinian autonomous areas may be a

considered a harbinger for what will eventuate after the final
settlement. ‘ '

The Supreme Court sitting as the High Court of Justice is
respected as scholarly and politically independent. It has for
more than twenty-five years heard and decided petitions by
residents of the West Bank and Gaza Strip offering definitive
affordable, and expeditious justice to Palestinians and Israelis.
Even critics of Israel’s human rights policies vis-a-vis the Pales-
tnians recognize the ameliorative effect that the High Court
has had on Israeli human rights policy, and in particular on
the conduct of the IDF. Aggrieved Palestinians, initially reluc-
tant to place their faith in the judicial system of the occupier
found an accessible and effective forum for the litigation of
their claims. During this period the court has become increas-
ingly activist and focused on human rights and the rule of law
It has not hidden behind the doctrines of act of state jus:
ticiability, and standing to avoid hearing controversial matfers.
T:he.aut.hoxj 1s unaware of any other existing or planned judi-
cial institution that serves these functions. Leaving the court’s
role unfilled, or attempting to replace it with the fledgling Pal-




.
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estinian appeals court, would perttaps be politically expedient
but would not be in the best interests of safeguarding justice.

While it would be fraught with political dangers for both
the PA head Arafat and the Israeli coalition government of
Prime Minister Netanyahu (and possibly for the court itself
which could have its jurisdiction curtailed by Knesset legisla-
tion),?87 cogent interpretations. of local and mternational law
(in particular the occupant’s obligation to “ensure . . . public
order and safety” in Article 43 of the Hague Regula-
tions)388and the Cairo and Oslo II Agreements (to “exercise
their powers and responsibilities . . . with due regard to inter-
nationally accepted norms and principles of human rights™)389
support an active role of the Israeli-Supreme Court sitting as
the High Court of Justice in protecting human rights so long
as Israel remains in occupation of the West Bank and Gaza
Strip. It would be strange indeed, if having established a
unique system of judicial oversight to protect the rule of law,
the court were willing to scrap its efforts where no sovereign or
independent court system exists to assume its role. .

It must be recognized that, whatever its aspirations, the
PA’s authority over the autonomous areas és presently not that of
a sovereign entity. It ensues that the body of international
human rights law does not formally apply to the PA’s conduct.
This follows from the general understanding that it normally
binds only states which have either ratified or are otherwise
bound (i.e., by customary law) to comply with certain stric-
tures.?9 Moreover, if the territories that are subject to local
PA authority are no longer occupied by Israel, then humanita-

387. The religious factions in the Knesset have on many occasions sug-
gested curtailing the Supreme Court’s jurisdiction in response to the activist
and liberal interpretations of Justices like Barak. Ses, e.g., Hirschberg, sutra
note 70, at 12. Were the court to entertain appeals pertaining the conduct of
the PA or the relations between Israel and the PA it might alienate members
of Knesset who support the peace process. If the religious right and the pro-
peace process left were to come together on this one issue the Court might
find its jurisdiction legislatively curbed.

388. Hague Regulations, supra note 16, art. 43.

$89. Se¢ Cairo Agreement, supra note 2; Oslo II Agreement, supra note 2.

300, Interestingly, the International Committee of the Red Cross contin-
ues to operate in Gaza and Jericho on a vague basis of “international princi-
ples” according to the presentation given by Dr. Palwanka, its Legal Advisor
at a conference on torture given at the Hebrew University Law Faculty on
June 9, 1995 (transcript on file with author).
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ri.an law, which is a subset of the law of war, does

either. This vacuum, especially if it continues for :ralciizgglly
period, would place the human rights of millions of people ir);
a precarious legal limbo. Even if ultimately all the issues in the
interim and final status negotiations are successfully bridged, a
prol_ongcd period of uncertainty, during which human rigl;ts
are in limbo, would be a dangerous precedent for the Palestin-
1an entity that will likely emerge. :

The late Israeli Prime Minister Rabin stated three years
ago that human rights was of secondary importance to attain-
Ing peace. He reasoned that many of the circumstances in
which Israel is accused of violating human rights would be
eliminated if peace is attained.?®! Ultimately his assessment
Inay prove accurate. At the very least, however, it appears to
be quite premature, even in light of -the duration of the in-
terim period specified in the DOP. Yet, it is doubtful that he
could haye foreseen the immense difficulties that have
emerged in the subsequent niegotiations and the delays that
they would create in the DOP’s timetable.

- Although human rights during the Israeli-Palestinian
peace process should be a fundamental concern for all parties
it has thus far been largely igniored. While this is perhaps un:
derstandable given the ambitious political change that has
been embarked upon, it could result in tragedy. Tn the view of
the author, the failure to think through the issues addressed in
this article and devise procedures to protect human rights will
imperil not only the lives and well-being of individuals, but ul-
timately the prospects for amity between the Israeli and Pales-
tinian peoples and the peace process itself.

391. See SLATER, supra note 148, at 437,
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