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Freedom of Migration:
Legal Standards and State Practice

Justus R Weiner

Introduction

.! the Schengen Supp]ementary Agree
and the 1992 Maastricht Treaty on European Union,? each of which
extended, in a de Jure or de Jacto Mmanner, freedom of movement
4CTOSS certain hationa] borders, Yet despite these and other mile-
tones on the long road toward greater freedom of internationaj
migration, various practicg] issues have made even nations that
raditionally feceive Jarge numbers of immigrants such as the
nited States, refrain from embracing open borders in Practice,
ome scholars, citing €conomic theory* and/or libertarian concepts

fhuman rights,* advocate virtually unrestricted international move-
ent, Perhaps coincidentally, ap

opular misconception has emerged
hich views total freedom of migration ag ]

ment in Jupe 1990,2




;'_—__f‘

442 Still Moving .

many countries, or by the transparently racist motivations of some
who oppose immigration to their countries.

This chapter questions the legal and practical validity of the
position that open borders and unrestricted migration are a prudent
course of action. In this context the author will examine the legal
and practical limitations on international migration with a paiticu-
lar emphasis on the circumstances in the United States and Israel ¢

Recent Trends of Mobile Populations

Trends worldwide indicate a growing flood of migrants and
refugees. Reasons for the burgeoning numbers of migrants vary,
Many seek freedom from violence and discrimination. Others de-
sire family reunification. Economic opporttunity is another major
reason for migration.” Migrants are commonly divided into three
categories: legal, illegal, and guest workers.® According to the
United States Population Fund there are currently 100 million
migrants in the world,? including 15.5 million migrants in Eastern
Europe, 20 million migrants in America, 8 million in the Gulf
States, and several million in Australia and Canada. Moreover,
illegal immigrants are thought to total several million although they
do not appear in official census statistics.'® Refugees represent
another category of people not living within the borders of their
country of origin. In addition to the migrants, the number of
refugees has increased from 2.8 million in 1976 to 8.2 million in
1980, 11.6 million in 1985, 17.2 million in 1992, and 18.9 million
in 19931

This unprecedented flood of migrants has provoked a backlash.
Almost everywhere governments and their citizens have become
distressed with the problems posed by international migration.'
Citizens in many countries:

have become fearful that they are being invaded not by armies and tanks
but by migrants who speak other languages, worship other gods, belong
to other cultures, and they fear, will take their jobs, occupy their land,

live off the welfare system, and threaten their way of life, their -

environment, and even their polity. '3

a rllght-wmg, anti-immigrant political party or movement.' In th

United States, 'voters in California recently passed by re1f‘c-=,rf-:nI::luni=
the 1c;t:)ntroversml Proposition 187,15 The Proposition denies medi-
cal, v&felfare, and educationaj benefits to illegal Immigrants h ,
are b_eh.eved to be draining the state’s economy."® Yet the crj is is
not limited to developed countries. Most migrants move froms ]cfnl:

most. cases,.“no_t political persecution or violence byt simply eco-
nlomlc depr'lvatlon. ! Unregulated entry of réfugees of war also
places considerable burdeng on host countries, J ordan, for example

were forced to leave Kuwait after the Gulf War, Similarly, a number

and labor resources of donor countries, 2
Securi‘ty issues are another component of restricted migration
Immigration can “strain an €conomy, upset a precarious ethnic:
balance, generate internal violence, or threaten political upheaval
at the national or economic level, »24 Unrestricted mj grationf)erzl‘;?s
:irn unicsnown element into 2 soci'ety, and the results can be disas-

0us.* In a recent New York City survey, residents believed the
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have been responsible for terrorist attacks within their host coun-
tries.?”

Control of Borders: The Core of Sovereignty .

At least since the development of the modern state in the
fifteenth century, governments have regarded control of their bor-
ders as the core of sovereignty.? This applies not only to defending
those borders against armed aggression by a foreign army, but also
relates to such mundane clerical tasks as passport control at inter-
national airports. It is therefore axiomatic that states choose which
people to admit and which to turn away. Rules concerning who to
admit, what rights migrants should have, whether multiculturalism
or assimilation should be the goal, and who should be granted
citizenship are difficult issues because they touch upon the very
essence of the concept of national sovereignty.?®

Despite various international instruments and decisions which
can be understood to auger greater freedom of transnational migra-
tion,* states everywhere retain the right to restrict entry into their
country.’ This reality finds expression in the Declaration on the
Human Rights of Individuals Who are Not Nationals of the Country
in Which They Live, approved by the United Nations General
Assembly in 1985. The declaration states:

Nothing in this declaration shall be interpreted as legitimizing any
alien’s illegal entry into and presence in a State, nor shall any provision
be interpreted as rostricting the right of any State to promulgate laws
and regulations concerning the entry of aliens and the terms and
conditions of their stay or to establish differences between nationals
and aliens. 3 '

Thus, the power to control national borders, and therefore
migration, is legally recognized as a principal component of na-
tional sovereignty.

e T R
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Immigration Policies of the United States ang Israel

Immigration to the United States

ion of aliens vary widely from one couniry to
do not admit migrants,” some have quotas,
n labor needs, and others take family reuni-

even migration, however, has never been a
popular position in the United States, % Aside from small groups of

Iibertarians, N0 major American political party or ideology favors




446 Still Moving

-

Jewish Immigration (Aliya) to Israel and the Palestinian
Reaction :

In Tel Aviv, on 14 May 1948, upon the termination of the Britigh
Mandate, the leaders of the new Jewish homeland signed the
Declaration of the Establishment of the State of Israel. It states,
inter alia;

THE STATE OF ISRAEL will be open for
Jewish immigration and for the
Ingathering of Exiles....

According to mainstream Zionism, all Jews in the diaspora are
considered exiles since they or their ancestors were forcibly re-
moved from the land in which “their spiritual, religious, and
political identity was shaped.”® Thus, the birth of the nation of
Israel created a putative home for all Jewish people.* Regardless of
their prior citizenship, Israel opened its arms to welcome Jewish
immigrants from all nations.

Jewish history recalls the expulsions during the times of the
Babylonian and Assyrian kingdoms, the expulsion from England in
1290, the expulsions from France in 1306 and 1394, the expulsion
from Spain and Portugal in 1492-1497, the expulsion from Bohemia
in 1744, the expulsion from Nazi Germany in the period prior to
World War II, as well as numerous other expulsions from cities and
regions throughout the world Also, geographic limitations on
settlement, such as the Pale of Settlement in Czarist Russia and the
ghettoes of Europe, were often applied to Jews.4!

In the years preceding World War II, Jews encountered great
difficulty migrating from Europe to countries more remote from the
looming threat of Nazi Germany. Many countries, even those which
had previously received Jewish aliens, forbade substantial further
immigration.*2 Books such as Voyage of the St. Louis,® None is Too
Many,* and While Six Million Died: 4 Chronicle of American
Apathy® recount the desperation of Jews in their mostly futile
efforts to find a sanctuary.

Even after the Holocaust, survivors faced bleak prospects. Few :

had any desire to return to their pre-war homes in the countries
which had betrayed them to the Germans. Migration to America had
been sharply curtailed by the Immigration Act of 1924 discussed
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below.* Until the end of the British Mandate in 1948, foy Jews

Were permitted to legally enter Palestine,

€ country during the
> In addition, the
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Law of Entry of 19525 directly prohibits entry into Israel except for
Israeli citizens or those authorized to enter by the Israeli Interior
Ministry. In this way, the return of refugees to Israel without
approval is rendered illegal under Israeli law which authorizes the
deportation of illegal immigrants pursuant to the above-mentioned
legislation. '

The Israeli legal system has simultaneously addressed the demo-
graphic challenge by encouraging the immigration to Israel of Jews
from the diaspora, from which approximately two and a halfmillion
immigrants have come. In accordance with the Law of Return,
1950,% citizenship is acquired automatically upon immigration by

a “Jew” as that term is defined within the legislation. These immi-
grants are entitled to various benefits directed at assisting their
absorption into Israel; society. Not surprisingly, Palestinians ob-
ject strenuously to this enticement for additional Jewish immigra-
tion.%”

Since 1948, the possibility of Palestinian “return” has been
viewed by Israelis as both a security®® and a demographic threat.s®
This fear has translated into a long-standing policy of Israeli
rejection of the Palestinians’ claims of a “right to return.”® The
favored Israeli solution was to permanently settle refugees in
neighboring Arab countries and to offer them compensation for
their property losses.®! Nevertheless, Israeli governments have
readmitted over 100,000 refugees and displaced persons as a hu-
manitarian measure, under the framework of family reunification.®
This “solution,” however, has proven impossible to implement due
to opposition by the Palestinian leadership and the unwillingness of
the Arab countries.

Palestinians and other Arabs object to Israel’s Law of Return.
The PLO sees the law ag effectively denying Palestinians, who -
consider themselves refugees and displaced persons, entry into
Israel.® Yet, the security risks of permitting Palestinian Arabs into
Israel are considerable.® According to the Palestinian National
Covenant, the PLO’s charter, the central goal of the PLO is to
destroy the State of Israel. Although various efforts have been made
to repeal this document, which predates and arguably contradicts
the peace process, no such repeal has occurred.® Moreover, Pales-

tinian Authority Chairman Arafat has repeatedly stated that Pales-
tinians should wage a jihad (struggle or holy war) against Israel,
despite the six interim peace agreements that have been signed.®

Freedom of Migration: Legal Standards

Deleterious Effects of Unfettered Freedom of Migration

running debate over the
tatus as g “melting pot. 61 Although a nation
» Tecently “natiyeg»ss have once again been
ux of immigrants, mostly from non-European

In. the period immediately preceding the Civil War, the Know
Nothm.g populist movemen » Which protested the wa;fe of Irish
Cathohc_ immigrants, had as one of its main planks opposition t
furthfer Immigration to the United States.7 Although the Knouc:
Nothlflg movement declined, other prominent individyals groups
Organizations,” and political parties have expressed anxiét fegr’
an‘d.other Degative reactions at the successive waves of fe’ns of,'
millions of Immigrants,” The major fears have been that they would
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in some language to be admitted as immigrants.” Would-be immi-
grants who failed this test were sent back. In addition, persons from
India, Indochina, Afghanistan, Arabia, and East India were barred
regardless of their literacy.”

However, these measures failed to stem the volume of immigra-
tion, and the process of fine-tuning immigration policy to fit the
needs and demands of the nation continued. Hence, the Quota Acts
of the 1920s were enacted.™ They were much more effective with
regard to limiting immigration; for example, the 1924 Quota Act
limited new immigrants to 2 percent of the foreign-born populiation
from the same country of origin as counted in the 1890 census.”
Further restrictive quotas were enacted in the 1950s, although
refugees fleeing Communism (initially from Hungary in 1956)
were admitted under various special legislative enactments, %

It was not until 1965 that national origin was eliminated as a
basis of selection for immigration visas.® In its place a ceiling of
290,000 immigrants a year was established with a seven-point
preference list favoring close relatives of U.S. citizens and those
with occupational skills, 8 Illegal immigration ballooned during the
1970s and 1980s and as a response the Immigration Reform and
Control Act of 1986 was passed. It intended to reduce illegal
immigration by punishing employers who hire undocumented im-
migrants.® The most recent major enactment became law in 1990 %
It raised the number of immigrant visas to close to one million a
year.®

Certainly, the many changes in U.S. immigration policy reflect
the fact that “the attitudes of native-born Americans toward each
new wave of immigrants have shifted among tolerance, ambiva-
lence, and outright rejection.”® The latest trend and the public
policy it has inspired leans toward rejection:

Now, as in earlier periods when patterns of immigration changed
visibly, isolationist sentiment seems once again to have become a
political force in the United States. The present isolationism is charac-
terized by a turning inward, by attempts to protect one’s family,
community, and nation from unwanted outside influences. This inward-
turning, anti-immigrant mood has found public expression in the de-
mands for restricting legal immigration and in the “English only”
movement. Over 20 states have passed legislation making English the
only official language of state business, and federal legislation to the
same end was introduced into Congress in 1995.%
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- For decades public opinion has remained overwhelmingly nega-
F]VC 'about the “return” on the government’s generosity towards
lmmigrants.®® None of the American public opinion polls taken
since the 1960s favored an increase in immigration; one series of
PolIs revgaled that less than 10 percent of the public favors an
mcre-ase in immigration levels.5® Currently, “one survey taken at
the time of the 1994 election found that over two-thirds of all

respopdents felt that President Clinton should ‘put stricter limits on
legal immigration. *»s

“open borders” policy,

strictions on immigration into the United States, is fund

}mde.mocratic. Aside from the fact that the option of
Immigration has historj

ing social instability and massive anti-
public opinion favored cutbacks
an expression of national sovereignty. In 3

which would inherently preclude any re-

amentally

: restricting
cally functioned as a safety valve, prevent-

immigrant backlash when
» the regulation of immigration is
Tépresentative system

e » Mmandating a policy of “open bor-
ders” can do nothin gbut collide with pop ; by

dangerously undermine democracy. 9!

Risks to Israel
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people of German origin, and Arab countries for Arabs are less
highly publicized.®? Moreover, no country other than Israel has a
strong security argument to support their communitarian prefer-
ences. Jews legitimately fear that Israel would cease to be 2 home-
land for Jews if Israel’s borders were open to all Arabs and others
who wished to immigrate. '

Whatever individual Jews may think about the social, economic,
and morality issues connected to immigration, it should be recog-
nized that in addition to offering options to individual Jews (i.e.,
whether to stay in Russia, make aliya to Israel, or to move else-
where), freedom of migration, in the current political environment,
could imperil Israel’s demographic survival. This flows from the
fact that both Palestinians and Israelis are ideologically committed
to the return of their brethren from abroad. The Palestinians aspire
to the return of their brethren who, for a variety of reasons,™
emigrated during the period of the 1948 war. While Israel has
substantially fulfilled this goal, a similar Palestinian yearning has
yet to be realized. :

If unrestricted freedom of migration were to be universally
applied, the composition of Israel’s citizenry.could be drastically
altered and its future as a predominantly Jewish state placed in
jeopardy. If, for example, there were no barriers for Israelis to gain
U.8. citizenship, it is to be expected that the 100,000 to 500,000
Israelis who have emigrated, primarily to New York and Los
Angeles, would be joined by large numbers of their former compa-
triots. Their motivations would vary but many would migrate to
countries like the United States in search of greater economic
opportunities, to obtain a respite from threats of war and terrorism,
or to avoid periods of reserve duty in the IDF., Moreover, if millions
of Palestinian or other Arabs gained Israeli citizenship, or large
numbers of economic migrants moved there for greater opportu-
nity, the demographie foundation of Israel as the Jewish state would
disappear. The dream of the rebuilt Jewish homeland, maintained
for 50 years with difficulty and against military and political odds,
would likely end.

For Palestinians, their claimed “right to return” is the corner-
stone of the decades-long struggle against Israel.% It is bound up in
their yearning for international recognition of a separate Palestin-.
ian national identity which they assert is based, in part, on their
residence in British Mandatory Palestine prior to the establishment

make life unbearable f,
explosion. Jews will not want'to live am

undermined by an influx of lar
ge numbers of non-J
could be that of 2 Trojan horse.¥” n-Jews whose roje

Notwithstanding the current stalemate
Arafat’s “green light” to resume terrorism
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Oslo peace process. This process, which Israel saw as a means to
avoid responsibility for the two million Palestinians in the West
Bank and Gaza, has stirred the long dormant political controversy
over what to do with the Palestinian refugees from the 1948 war and
the Palestinian displaced persons from the 1967 war.

The Palestinian refugees from the 1948 war, their spouses, and
offspring pose perhaps the most delicate problem in the entire
peace process. This stems from the large number of people involved
and the dilemma posed by their aspiration to return to homes and
lands within the pre-1967 war frontiers of Israel. Wary of establish-
ing precedents concerning the Palestinian refugees from the 1948
war, during the interim negotiations to date both sides have staunchly
adhered to their original positions. As a consequence, neither the
Declaration of Principles nor any of the five subsequent interim
agreements substantively addresses the issue of the 1948 refugees.
Instead, this issue is postponed until the permanent status negotia-
tions. _

The Declaration of Principles provides a general structure for
approaching the issue of the Palestinians displaced during the 1967
war.” It states in Article XVI (2), “The Continuing Committee shall
decide on the modalities of admission of persons displaced from the
West Bank and the Gaza Strip in 1967, together with necessary
measures to prevent disruption and disorder.” Its language on the
outcome, however, is inexplicit and fails to provide any detail on
the resolution of the displaced persons issue.®® Morgover, the
negotiators were unable to reach agreement on even preliminary
matters such as the definition of “displaced person” and the modali-
ties for their absorption and repatriation.

Despite the fact that under the present interim agreements [srael
has not allowed the Palestinian Authority to adopt its own immigra-
tion and repatriation policies,!* since the signing of the DOP Israel
has generally acquiesced to Palestinian demands for repatriation to
the Palestinian Authority administered areas.'™! Pursuant to this
liberal policy,'®* Israel not only allowed thousands of Palestinians
who overstayed their visitor permits to remain in Palestinian Au-
thority-controlled territories, but has permitted numerous displaced
persons to reenter, including a number of persons expelled for

security offenses.!® Thus far, over 84,000 Palestinians have been
granted residency (including 15,000 who have overstayed their
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;;s;lizo;'[smpermlt) In the self-governing areas during the interim
Even 1f one disregards the security implications, Israei does
have legitimate concerns as regards the prospect for a return of
hundrf_ad.s of thousands of mostly destitute persons from abroad to
Palestinian-governed areas. Namely, the returnees would exacer-
bate the already dangeroug shortage of employment and housing
Recltoa?t reports from the Palestinian Authority, ' Jsrae]i 105 and‘
UN'" sources indicate that Arafat’s administration is teete,ring on

indigent i ini i
absogrbl'l ‘people which the Palestinian Authority appears unable to

Conclusions

While a _poIicy of open borders might strike some as the moral
I(or économical) approach a country should take, such an approach

across borders, even in the restricted context of the right to leave
and return, been unlimited.'® Hannum continues:

AII. o:ommffnt.ators agree that some restrictions on such movement are
legitimate if imposed for limited purposes in a fair and non-discrimina-
t?ry manner, e.g., on grounds of securing compliance with valid jud;i-
cx_aI or administrative decrees; Preveating the spredd of contagious
diseases; ensuring fulfillment of certzin contractyal obligations; and,

in time c?f war, regulating movements that may directly affect legiti-
mate national security concernsg, 10

Clearly, then, it is necessary to address the tension that exists

- between the individual’s preference for open borders and the legiti-
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mate interests of the larger community (typically the state) in which
i which he aspires to migrate.
he iltvlf:e(c)iz tt(; be reitvz:ratecll3 that “there is no internqtionall)f rec;)lg-
nized right for a non-citizen to enter a country thegt is not _hls <;rl er
own.”""' On the contrary, as explained. above, internationa aw
affirms the right of nations to control their borders as an expression
of sovereignty. Moreover, the results of totally open 1mm1grav‘tlon
would likely be catastrophic for any secure and afﬂuent. nl;no;x.
Such a country, having taken the “moral’i path, would quic y/ e
overwhelmed by a massive influx of impngrants f_rom poor alnd 011'
violence-plagued countries, bringing with them dlffer?nt po ¥tlca
values, economic demands, cultures, and languages. Risks exist a;
well for less-developed countries if their borders_ are open. Many o
their most energetic, affluent, and educated c1t1?‘ens.c0u1d‘ er:ﬁ;
grate, in a process commonly referred to as the “brain drain. X
Peasants from a more densely populated neighbor could cross the
border in search of land and employment. Furthermor.e, in a sc.e~
nario of open borders, a neighboring country could easily expel.lts
ethnic minorities, encourage the emigration of persons carrying
infectious diseases,'!® and empty its prison population across the
bor’f‘l‘:zs, realistic problems have prevented nations fr'om embracmg
the principle of freedom of movemel}t. Ipdeed, nations are fa;i
with a “[c]onflict between moral obligation...to ensure the sa ﬁ'y
and well-being of their own population and a more um'versal et 1:1:
that values the well-being of all human kil?d.”"” Th.ls dzlem_ma, ahn ;
the consequent need of fashioning an 1Tnm1grat10'n policy tl a
addresses both the opportunities and the risks, remains a complex
challenge facing governments today. There are no easy solutions.

Notes

* “The author expresses his indebtedness to Jer:ry Bien.-WII}ner, {le;ley
Kushner, and Donyelle Werner for their asms_tance in this projec .in

1. The Final Act of the Conference on Se:curlty‘and Coopfill'lahgzro-
Europe (the Helsinki Conference) commlttefi v1rtuall§( .all. e e
pean states, the U.S., and Canada, inter alia, t? facxlltatmg' e
movement and contacts, individually and co]l‘ecn*‘.:.ely. Thc. si’ge "
ries also committed their countries to dealing “in a positi

g
i3
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humanitarian Spirit” with applications for family reunification and
marriage to g foreigner. :

2. Eight European Community member states (France, Germany, Bel-
gium, Luxembourg, Netherlands, Italy, Spain, and Portugal) agreed to
dismantle border controls at their internal borders and to follow
agreed-upon arrangements concerning asylum seekers,

policies for the member states.

4. For example, economist Julian Simon has stated, “the United States
would benefit from admitting many more immi grants than it does now
— and far more than are conceivable under existing political arrange-
ments.” He has also noted the positive contributions of illegal immi-
grants to the national cconomy. See Rita J. Simon and Susan H.
Alexander, The Ambivalent Welcome: Print Media, Puplic Opinion
and Immigration (Westport: Praeger Publishers, 1993), pp. 227-229,

5. 8ee David Matas, “Freedom of Movement,” appearing in this volume;
see also Geoffrey Erikson, “Immigration: An Open or Closed Door?”

(1997), available online at URL <http://www.creative.net/~star/
immigrant. htm>.

in detail. Finally, this chapter will not consider the practical difficul-
ties arising out of the need for travel documents (i.e., passports and
visas), requirements that “travel taxes” be paid, and the non-convert-
ibility of certain currencies,

7. This article will not focus in detail on the complicated economic
issues related to international migration. For additiona] infermation
on these concerns see, for example, Thomas J. Espenshade, Michael
Fix, Wendy Zimmermann, and Thomas Corbett, “Immigration and
Social Policy: New Interest in an OId Issue,” Focus, 18 (Fall/Winter
1996-1 997):2-10. Also appearing in this issue: Georges Venez, Kevin
F. McCarthy, and Julie DaVanzo, “Surveying Immigrant Communi-
ties,” 19-23 and William H. Frey, “Immigration and the Changing
Geography of Poverty,” 24-29. See also Guillermina Jamo and Mark
R. Rosenzweig, The New Chosen People: Immigrants in the US
Economy (New York: Russell Sojn Foundation, 1990).

8. Guest workers are emplayed by a foreign nation to fill particular labor
shortages, often seasonal agricultural labor. Their special circum-
Stances will not be discussed jn this article.

9. This figure includes legal immigrants and asylum seekers. It does not
include refugees. Myron Weiner, The Global Migration Crisis: Chal-
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Ibid. at 2.
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The referendum was approved by a ratio of 3 to 1. School teachers
suspicious of a child’s residency status are required to report their
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The economic impact of immigrants needing medical care is also a
topic of concern in Israel. Concern about HIV infection among immi-
grants to Israel from Ethiopia, which reportedly is 50 times more
likely than among the general population of Israel, has resulted in
concern about accepting blood transfusions from the blood they
donate to blood banks. Daniel Braunschvig and Judy Siegel Itzkovitch,
“Blood Testing,” Jerusalem Post, 11 February 1996. These same
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Ibid. at 40,
Ibid. at 131. See also Faye Fior, “California Braces for 18 Million
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clement, has been enacted in the United States. For example, the
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interest, or endanger the welfare, safety, or security of the United
States.” See ibid. at 140. This law was determined to be too broad by
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the In}migration and Naturalization Service as the language could
conf:t?lvably encompass those legitimately expressing concern or op-
position. See also Deborah Sontag, “US Deports Feigns But Can?t
Keep Them Out,” New York Times, 11 August 1997 at 1.

R.on Sc‘herer, “Bombing Trial Begins Amid Terroris;n Scare,” Chris-
tian Science Monitor, 4 Angust 1997, at 1. This topic was ag;in in the
news thl?, {.iuring August 1997, the FBI arrested three men of Middle
Easte{'n origin who had built bombs, apparently intending to exp] d
them in the New York subway. bid. d Pt
Myron Weiner, supra note 10, at 139,

Ibid. at 9,

Ibid. at 47,

See, for example, Guy S. Goodwin-Gill I ]

, . - » international Law and ¢
Mov;gz;;; of Persons Between States (Oxford: Clarendon Press, 1 978)e
pp. - . 3 Ed

Cons'ldf:rable international authority supports the principle that thi
restr{ctxon may not be exercised on the basis of racial gender o:
re_h.glous discrimination (see, for example, International &’ovenan; on
Civil and Politicql Rights, art, 4 (1); also Myron Weiner, supra note

10, at 154) and that refugees may not be returned to their place of

persecution. See, for example, Guy S. Goodwin-Gill, supra note 31

at 196.

Louis Sohn and Thomas Buergenthal, Movement of Persons Across
Borders (Washington, D.C.: American Society of International Law
1992.). The balancing test is preserved by the Resolution’s subse uent,
proviso t'hat, “[hjowever, such jaws and regulations shalj ngt be
?ncompatlble with the international legal obligations of that Stat

including those in the field of human rights.” e
For example, Japan makes it almost impossible for anyone who is not

Toward Im.migrants and Immigration Policjes” (article forthcomin ¢
Myron'Wen'le.r, Supra note 10, p. 83. France and the United Stal;ges'
det.ermlnef citizenship largely on the basis of birth Jus solis. Other
n_at:ons, l.1ke Germany and Israel, base citizenship ::m inherita;nce or
ll_neage, Jus sangunis. See Myron Weiner, supra note 10 p. 47
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