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position.

Finally, we come full circle and observe what happens when
international law comes up against traditional power politics. The People's
Republic of China has become a major world power; this means that Tibet
will most certainly not be permitted secessionist self-determination, and that
human rights issues in China will effectively be beyond the reach of the
United Nations. It may be illogical in American law to state that some
citizens are more equal under the law than other citizens, but in international
law, as we try to understand the New World Order, some countries, indeed,
appear to be more sovereign than others.

The Temporary International Presence in the City of
Hebron ("TIPH")
A Unique Approach to Peacekeeping

Agreement on the Temporary International Presence in the City of
Hebron, published by the Israel Ministry of Foreign Affairs, Jerusalem,
Januvary 23, 1997.

JUSTUS R. WEINER!

The Israeli-Palestinian conflict, replete with war, insurgency,
terrorism and assassinations, has been one of the greatest challenges to
regional and world peace for the past half-century. The current Middle East
peace process, known as the "Oslo" process,? brought about, for the first
time, face-to-face negotiations between Israel and the Palestinian Liberation

'Organization ("PLO") aimed at ultimately concluding a comprehensive

peace settlement. However, four years and six interim agreements® after the
history-making mutual recognition: between Israel and the Palestinians,* the
Israeli-Palestinian peace process is undergoing another period of acute

! The reviewer is an international human rights lawyer and a member of the Israel and New York
Bar Associations. Weiner is currently a Scholar in Residence at the Jerusalem Center for Public Affairs
and an adjunct lecturer at Hebrew University and Te! Aviv University. The reviewer expresses his
indebtedness to Lisa Emanuel for her dedication to this project. Ashiey Kushner's assistance was also
essential.

*The framework of the process actually began in Madrid in 1991, Most of the progress, however,
materialized from the secret bilateral Israeli-PLO talks which began in London in 1992, and bore fruit

- after the venue was moved to Oslo in 1993, DAVID MAROVSKY, MAKING PEACE witH THE PLO; THE

RABIN GOVERNMENT'S ROAD TO THE OSLO ACCORD 17-18 (1996).

? The six interim agreements are the Declaration of Principles on Interim Self-Govermnment
Arrangements (Declaration of Principles on Interim Self-Government Arrangements, Sept. 13, 1993,
Ist.-Palestine Liberation Organization, 32 1L.L.M. 1525 [hereinafter DOP]); the Israel-PLO Agreement
on the Gaza Strip and Greater Jericho Area which was signed in Cairo (Agreement on the Gaza Strip
and the Jericho Area, May 4, 1995, Isr.-Palestine Liberation Organization, 33 L.L.M. 622 [hereinafier
Cairo Agreement}; the Agreement on Preparatory Powers and Responsibilities (Agreement on
Preparatory Powers and Responsibilities, Aug. 29, 1994, Isr.-Palestine Liberation Organization, 34
LL.M. 455), the Protocol on Further Transfer of Powers and Responsibilities, Protocol on Transfer of
Powers, Aug. 27, 1995, Isr.-Palestine Liberation Organization (on file with author); the Israeli-
Palestinian Interim Agreement on the West Bank and the Gaza Strip (Israeli-Palestinian Interim
Agreement on the West Bank and the Gaza Strip, Sept. 28, 1995, Isr.-Palestine Liberation Organization
(visited Sept. 28, 1995) <httpu/iwww.israci-mfa.gov.il/peace/interim html> [hereinafter Interim
Agreement]); and the Protocol Concerning the Redeployment in Hebron (Protocol Concerning the
Redeployment in Hebron and Related Documents, Jan. 1997, Isr.-Palestine Liberation Organization
(visited Oct. 23, 1997) <http:/fwww.istael-mfa.gov.il/peacefinterimhtmi> [hereinafier Hebron
Protocol]), Only three of the six agreements are relevant at this point: the Declaration of Principles, the
Interim Agreement and the Hebron Protocol. The others have been superseded. Interim Agreement,
supra, pmbl., at 7.

4 This mutual recogmuon was symbolized by the Yitzhak Rabin-Yasser Arafat handshake at the

September 13, 1993 signing ceremony of the DOP hested by President Clinton on the White I-louse
lawn.
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stress. Initial doubts,’ papered over with compromises on minor issues and
unprecedented international financial and political support,® have resurfaced
with a vengeance.” Although Israel is not committed in any of the interim
agreements to refrain from construction in either Jerusalem or the West
Bank,? Palestinian sensitivity to this issue and some provocative Israeli
expansion in disputed areas has engendered international criticism® and
significantly undermined Palestinian support for the peace process as a

* At a time when euphoria over the unprecedented diplomatic breakthrough of the DOP was
widespread, particularly in the United States, Europe and Scandinavia, this reviewer forecast that the
process would end in a legal and political stalemate. See Justus R. Weiner, Hard Facts Meet Soft Law -
The Israeli-PLO Declaration of Principies and the Prospects for Peace: A Response to Katherine W.
Meighan, 36 Va. L INT'LL. 931, 967 (1995). The insight of this prediction has become increasingly
obvious, particularly since the signing of the most recent interim agreement, the Hebron Protocol, in
January 1997. Recently, Henry Kissinger observed that “[bloth sides had jumped onto the ‘peace
process’ without having clarified workable objectives and expected to wrest that clarity from the process
itself. Instead, it has compounded their perplexities.” Henry Kissinger, The Oslo Process Needs an
Overhaul, L.A. TIMES, Aug, 24, 1997, at 3. -

It is even debatable whether Arafat was ever committed, in more than a tactical sense, to the
success of the process that began in Oslo. See Weiner, Hard Facts Meet Soft Law, supra note 5.
Moreover, Israeli Prime Minister Binyamin Netanyahu, who inherited the Oslo process from his
predecessors, (Barry Rubin, Turn Right at Oslo, or Continue Down the Road, JERUSALEM POST, May
31, 1996, at 11}, may have never truly erabraced the peace process. Tan Black, Likud Government
Crosses the Rubicon, THE GUARDIAN, Jan. 16, 1997, at 12; see Al-Hayat (BBC Shortwave
Broadcastings, Feb. 1, 1997); 4 Halting Step Forward, THE GUARDIAN, Jan. 17, 1997, at 18.

5 Hundreds of millions of dollars were pledged to support the Palestinian Authority [hereinafier
PA], but not all of the funds actually materialized. On the delay of the arrival of international monetary
aid to the Palestinians, Why Has the International Monetary Assistance for the Palestinians Not
Arrived?, PEACE WATCH, (Jerusalem, Isr,, 1994), Doubts about the PA's economic decision-making,
accountability, and the alleged diversion of funds to comrupt officials continue to plague the PA. See
Peace Watch Press Release: Peace Waich Publishes a Report on the Delay in the Arrival of
International Monetary Aid to the Palestinians, PEACE WATCH, (Jerusalem, Isr., Nov. 28, 1994).

? See Alon Gideon et al,, Shahak Warns: Continuing Closure Might Cause Fall of P.A., HA'ARETZ,
Apr. 26, 1995, at Al; Nadav Haetzni, Gaza is on the Brink of Bankrupicy, MA'ARIY, May ‘5, 1995,
Saturday Supp., at 18; Reuters, UN: Palestinian Income Down 23 Percent Since '92, JERUSALEM POST,
Nov. 3, 1996, at 2.

8 Margot Dudkevitch, Marilyn Henry & News Agencies, US Slams Netanyahu Over Efrat
Expansion, JERUSALEM PosT, Sept. 26, 1997, at 1. Israeli Prime Minister Netanyahu has stated, "Israel
is building in the settlements to enable their natural growth, and this policy will not change." Michal
Yudelman & News Agencies, US: Time-out’ Open to Debate, JERUSALEM PosT, Oct, 1, 1997, at 1.

? Anton La Guardia, Albright Urges Israel Not to Expand Settlements, DAILY TELEGRAPH, Sept.
26, 1997, at 14; Dudkevitch, supra note 8; Patrick Cockburn, Israel dngers US With Plan for New
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whole." Concurrent episodes of Islamic Palestinian terrorism! together
with deep and persistent differences over core issues of existential
significance to the parties,”” have combined to transform the peace process,
embarked upon with enthusiasm and optimism,” into an ambivalent and
politically burdensome venture for the Palestinian and Israel leadership to
sustain. :

The September 1997 visit of United States Secretary of State
Madeleine Albright to the Middle East was aimed at stabilizing the

1 The Palestinians vociferously protested against commencement of construction on an empty hil!
in southern Jerusalem called Har Homa (Hebrew) or Jebel Abu Ghneim (Arabic). Elli Wohlgelernter,
3,000 Arab Homes Approved: New Jerusalem Housing Units to Face Har Homa, JERUSALE:: Post, May
23, 1997, at 2. While Israel argues that such construction is not a breach of the terms of the interim
agreements, the Palestinians view new building, whether in Jerusalem or the West Bank, as effectively
prejudicing the final status negotiations by giving Israel additional facts on the ground. See Dudkevitch,
supranote 8, at 1. However, the Palestinians are also buiiding extensively in the West Bank, In fact,
it is even suggested that Palestinian building in the West Bank is being conducted at a greater pace than
that of the Israelis. See Margot Dudkevitch, Settfers: Building Time-Out in Territories Unacceptable,
Oct. 21, 1997, at 2. .

! The atmosphere has been poisoned by recriminations directed at Arafat for his unwillingness or
inability to curb Palestinian terrorism déspite having repeatedly promised to do so in successive interim
agreements. See Guy Bechor, Between Peace at Home and Peace with Israel, Ha'areTz, Mar. 4, 1996,
at B3; see YECHIEL LEITER, CRISIS IN ISRAEL: A PEACE TO RESIST 57-58 (1994), This failure often
appears calculated, as when in August 1997 Arafat kissed Abdel Aziz Rantisi, the leader of Hamas, an
extreme Palestinian [slamic organization, at a Palestinian "unity” conference in Gaza. Patrick Cockburn,
Hamas Chief Says Revenge Attacks are the Only Defence, THE INDEPENDENT, Sept. 10, 1997, at 14. In
Tesponse to terrorism, Israel has frequently imposed travel closures on parts of the West Bark and Gaza.
Amira Hess, Drop of 25 Percent in Employment in Gaza Due to Closure, HA'ARETZ, Qct. 20, 1995, at
A2, In addition to making infiltration of terrorists more difficult, the closures have aggravated the
already desperate economic conditions of the Palestinians, particularly those who live in areas under
the local control of the PA. Arafat claims that the closures are causing the PA to lose $7 million per day.

_ See Clyde Haberman, Arafat Aide Appeals to Israel and Other Nations for Help, N.Y . TiMES, Nov. 21,

1994, at A3. Arafat terms the Isracli measures "the siege,” and claims that the Palestinians "are on the
verge of an economic catastrophe." 4/-Hayat, (BBC Short Wave Broadcasting, Feb. I, 1997).
1 See, e.g,, Weiner, Hard Facts Meet Soft Law, supra note 5 see also Justus R. Weiner, The
Hebron Protocol: The End of the Beginning or the Beginning of the End of the Israeli-Palestinian
Peace Process?, 15B.U. Int"L L. J. 373 (1997). The recent muitiple suicide bombings in the Machne
Yehuda outdoor market and the Ben Yehuda Street pedestrian mall in Jerusalem were carried out by
Hamas. See Hamas Leader Urges Continued Jikad: Abd al-Shafi Calls or Arafat to Halt Talks (BBC
Short Wave Broadcast, Voice of Israel, May 28, 1995); see also Steve Rodan, Margot Dudkevitch & -
Mohammed Najib, P4 Rounds Up Hamas Activists, TERUSALEM POsST, Sept. 28, 1997, at 2. (Hamas has
not claimed responsibility for these attacks). These bombs, which Isracl blamed on the sporadic and
half-hearted efforts of the PA and its Chairman, Yasser Arafat, to combat Islamic viclence, further
weakened the commitment of Israelis to the fast unravelling dream of peace with the Palestinians.
B See generally MAHMOUD ABBAS, THROUGH SECRET. CHANNELS (1995); SHMON PERES, BATTLING
FOR PEACE: MEMOIRS 325-58 (1995); SeimMoN PERES, THE NEw MIDDLE EAST (1993).
1* By May 1997 PA officials "almost unanimously noted that the Middle East peace process is
dead.” They identified the Israeli government as the culprit. Elias M. Zananirti, Palestinian Officials:
The Peace Process is Dead, THE JERUSALEM TIMES, May 2, 1997, at 3. One Palestinian official
analogized the peace process to a dead body that nobody wanted to bury. As Israeli Professor Gerald
Steinberg explained: . i
The architects of Oslo naively hoped that by the time the issues of Jerusalem,
borders, and settlements came on the table, the interim period would have created
enough trust and cooperation to bridge the gaps.

Gerald M. Steinberg, The Trouble is the Nature of Osio. TERUISATEM Posr Mar 14 1097 at &
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downward spiral.’® Albright's first official trip to the region, delayed for
months because of her desire to wait for an opportune moment when
progress was achievable,' functioned as a damage control mission. Rather
than making progress on the numerous and intertwined disputes that divide
Israel and the Palestinian Authority ("PA")," her attention focused on
simply keeping the process alive. Arriving in Israel shortly after a wave of
terrorist suicide bombs were detonated in Jerusalem,'® the Secretary was
hard pressed to restore any forward ‘motion to the diplomatic process.
Calling on both sides to observe a."time-out,"" Albright's major
achievement was to mediate a renewal of high-level meetings in
Washington.® Given the depth of the distrust, this was no small
- achievement.”* However, the meetings have not yet resulted in substantive
progress on the challenging issues that need to be resolved if the moribund
and largely discredited venture is to be revived.”

15 I April, 1997, in recognition of the dangerous turn of events, Albright warmed:
Today, in the Middle East, we face an unpredictable and dangerous situation
caused by deterioration in the Arab-Israeli negotiating process.... The reasen is
that Arabs and Israetis alike have begun to [ose faith in one another. The Oslo
process and the working partnership between Israelis and Palestinians have
broken down,

Albright Warns of Mideast Danger, JERUSALEM PosT, Apr. 11, 1997, at 1.

16 Hillel Kuttler & News Agencies, Albright Won't Visit Until Stalemate Ends, JERUSALEM POST,
May 18, 1997, at 1. Albright had conditioned her first visit to the region on a breakthrough in the
stalemated peace process. /4. She told reporters in March 1997, "I will go when the time is right and
when the parties are prepared to rezlly make some of the decisions that are required.” Jd

17 The PA was created by the Catro Agreement. Cairo Agreement, supra note 3, arts. TV, V, VI,
VIL

1 The Palestinians, disillusioned by the failure of the interim agreements to produce the political
and economic advances promised by their leaders at the outset of the process, and alarmed by new ot
expanded Jewish construction in areas they hoped would become part of a future Palestinian state, have
become increasingly distrustful of the process as a whole. Jon Immanuel, Poll: Palestinians Losing
Faith in Peace Process, JERUSALEM POST, May 27, 1997, at 2.

¥ Dudkevitch, supra note 8, at 1.

» Yay Bushinsky, Al Sides Upbeat About Renewed Negotiations, JERUSALEM PosT, Oct. 7, 1997,
at 1.

2 Prigr to his suspending the negotiations in the spring of 1997, first over Israeli construction i
southern Jerusalemn and later over the extent of Israel's offered first stage redeployment, Arafat claimed
that the permanent status negotiations would not resume until "we have tackled all the 34 outstanding
points” concemning the DOP and Interim Agreement. 41-Hayat (BBC Short Wave Broadcastings, Feb.
5, 1997). Israel subsequently stated it would boycott the negotiations over Arafat's “green light* to
resume terrorism. Prime Minister Netanyahu alleged:

1 am saying that our intelligence shows very clearly, unimistakably, that the
Palestinian lcadership has given the green light to the worst terrorist
organizations in the world to go ahead with the kind of bus bombings and svicide
attacks-the kind of mass killings that brought a halt to the peace process.
David Makovsky & Jon Immanuel, Building at Har Homa Begins, JERUSALEM PosT, Mar, 19, 1997, at
5-6. .
2 In the meantime, the goals of the Oslo process as specified in the preamble of the DOP, to "put
an end to decades of confrontation and conflict. . . live in peaceful coexistence and mutual dignity and
security and achieve a just, lasting and comprehensive peace settlement and historic reconciliation” (see
DOP, supra note 3, prabl.) ring with hollow disappointment. According to the time-table set out in the
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One of the most demanding issues confronting the peace negotiators
is to negotiate a modus vivendi between the Palestinians and Israelis living
in Hebron, an ancient and hotly contested city in the West Bank. In Hebron,
the usual political and religious difficulties are magnified by a visceral
mutnal animosity between Muslims and Jews. Due to concerns for the
safety of the approximately 500 Jews that reside in downtown Hebron as
well as the desire to protect major Jewish religious sites, Hebron was the
last large city in the West Bank under Israeli occupation® and was a major
obstacle to the continuation of the peace process.? The presence of a small
Jewish community, living in close proximity to a vehemently hostile Arab
population in downtown Hebron, continues to cause tension in the city
today. ' '

Curiously, however, notwithstanding the bleak outlook for the
Israeli-Palestinian peace process as a whole, a unique, low-key and
inexpensive peacekeeping observer mission, the Temporary International
Presence in Hebron ("TIPH"), has made significant steps towards reducing
tension in that city. TIPH, which unlike most international missions is not
under the aegis of the United Nations ("UN"), was created to promote
stability and normialization in Hebrron. TIPH has meaningfully contributed
to precisely those objectives. Moreover, in the opinion of the reviewer,
TIPH can serve as a2 model for observer missions to be stationed elsewhere,
in the Middle East and other parts of the world.

This essay examines the creation and role of TIPH. Section I
considers the origins and functions of modern peacekeeping. Section II
discusses the inception of TIPH and its intended role in the peace process.
Section III analyzes the agreements between Israel and the PLO which
created the TIPH missions.”® Section IV examines, from diverse
perspectives, the problems that have arisen since TIPH first took to the field.
The views of the Palestinian Authority, the Israel Defense Forces, the Israel
Foreign Ministry, the Palestinian municipal authorities and the Palestinian
and Jewish residents of Hebron are considered. Section V forecasts the

- suitability of a TIPH-like mission for other peacckeeping roles. The

reviewer's conclusions and cutlook constitute Section VI.

agreements 1o fater than May 4, 1999. The permanent (or final) status negotiations are intended to
resolve the major remaining issues, including “Jerusalem, refugees, settlements, security arrangements,
bordfers, re.Iations and cooperation with other neighbors." See DOP, supra note 3, at art. V.3. As the date
specified in the DOP for a permanent peace agresment approaches, the prospects of achieving that

-objective have receded.

¥ See Patrick Cockburn, 4 Peace Deal With a Fuse 4 #ached, INDEPENDENT, Jan. 16, 1997, at 19;
The Hebron Protocel Article, supra note 3, at 205.

3 Daniel Rei'sm_%r, The Hebron Agreement, JUSTICE, Mar, 1997, at 12.
_Alrhcugh similar, th?re pave actually been three variants of TIPH. References to general matters
regarding TIPH appear herein simply as "TIPH." Specific references to the first mission and the second

" mission, respectively, are "TIPH1" and "TIPH2." There was also ant advance party [hereinafter Advance

Party] for TIPH2, made up entirelv of Norwesians.
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I. THE DEVELOPMENT OF MODERN PEACEKEEPING

P

Defining "Peacekeeping”

Defining the term "peacekeeping” is problematic, as the expression
has been popularly used to designate a wide range of operations.

Commonly, several definitions are combined and peacekeeping is -

considered to include all international efforts, especially those of the UN,
that involve the deployment of forces to a conflict-ridden area.
Peacekeeping is not mentioned in the Charter of the UN. However, in the
1992 UN document, "An Agenda for Peace," peacekeeping is defined as:

the deployment of a United Nations presence in the field, hitherto
with the consent of all the parties concerned, normally involving
United Nations military and/or police personnel and frequently
civilians as well, Peace-keeping is a technique that expands the
possibilities for both the prevention of conflict and the making of
peace.”

The International Peace Academy of New York,”® which is devoted
to the study of peacekeeping, defines peacekeeping as "{t]he prevention,
containment, moderation, and termination of hostilities, through the medium
of a peaceful third party intervention, organized and directed internationally,
using multinational missions of soldiers, police and civilians to restore and

*% The British army has used it to describe its post-colonial internal security operations which fell
under the heading "keeping the peace.” In the United States, it has been used to refer to the operations
in Grenada and Beirut in the 1980s, and the United Nations uses it to describe the activities of its
multinational missions. JOHN MACKWNLAY, THE PEACEKEEPERS 1 (1989).

¥ An Agenda for Peace. Preventative Diplomacy, Peacemaking and Peace-keeping (visited June
17, 1992) <http://www.un.org/Docs/SGlagpeace. html> at 3. An Agenda for Peace was adopted by the
Summit Meeting of the Security Council on January 31, 1992, Id.

Peacekeeping was an activity the UN had been politically reluctant to define. The
intergovernmental Special Committee on Peacekeeping Operations, for instance, annually considered
making a declaration on the principles of peacekeeping, and annually rejected the idea on the grounds
that to define peacekeeping was to impose a strait-jacket on a concept whose flexibility made it the most
pragmatic instrument at the disposal of the UN. Nevertheless, 2 consistent body of practice and doctrine
had developed over the years: peacekeepers functioned under the command and control of the
Secretary-General; they represented the moral authority rather than the force of arms; they reflected the
universality of the UN in their composition; they were deployed with the consent and cooperation of
the parties involved; they were impartial and fanctioned without prejudice to the rights and aspirations
of any side; they did not use force or the threat of force except in self-defence; they took few risks and
suffered minimal numbers of casualties; and they did not seek to impose their will on any of the parties.
Shashi Tharoor, Should UN Peacekeeping Go ‘Back to Basics'?, SURVIVAL, Winter 1995-96, at 52, 56.

2 The International Peace Academy is an independent, non-partisan, international organization
dedicated to promoting the peaceful settlement of armed conflicts between and within states. Mission
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maintain peace."”

Peacekeeping operations typically involve one or both of two
objectives: preventing the renewal of hostilities and promoting the
resolution of conflict. Historically, UN peacekeeping operations are
divisible into two broad categories: peacekeeping observer missions, which
consist largely of officers who are almost invariably unarmed; and
peacekeeping forces, which typically consist of lightly armed infantry units,
together with logistical support.® ,

Peacekeepers fulfil a large number of roles. Their functions may
include separating hostile forces,”! monitoring a cease-fire agreement?
supervising troop withdrawals,” monitoring the parties' implementation of
peace agreements,** maintaining neutral demilitarized zones>® acting as a
conciliator between the parties,® creating mechanisms to deal with alleged
violations and disputes over the interpretation of agreements,” preventing
external interference,* verifying arms control,”® preventing the expansion

# PauL F. DIEHL, INTERNATIONAL PEACEEEEPING § (1993).

3 Se¢ The Blue Helmets: 4 Review of United Nations Peacekeeping [hereinafter The Blue
Helmets], UN DEP'r oF PuB. INFO 3, § (2d ed., 1990).

M The United Nations Emergency Force 1l was deployed between Israeli and Egyptian forces
following the 1973 War, In 1974, the UN Disengagement Observation Force was introduced between
Israeli and Syrian forces on the Golan Heights. INDAR J. RIKHYE, THE THEORY AND PRACTICE OF
PEACEKEEPING 4, 4 (1984). The United Nations Peacekeeping Force in Cyprus keeps ihe Turks and
Greeks apart. Id at 6, The peacekeeping forces' interposition between the disputants to create a buffer
zone is designed to achieve two things. First, it may prevent isolated hostile incidents and accidents
from escalating into full-scale hostilities. Second, it provides a moral barrier to hostile action, as a state
may be reluctant to use military force if it knows that military offensives must go through UN forces,
risking loss of life and intemational condemnation. Diehl, supra note 29, at 10.

% The UN India-Pakistan Observation Mission was established in 1956 to supervise the cease-fire
and other arrangements to restore peace. RIKHYE, supra note 31, at 4. Also the UN Observer Mission
in Yemen. Elgin Clemons, No Peace to Keep: Six and Three-Quarters Peacekeepers, 26 N.Y.U. J.INTL

" L.&Poi. 117. The UN Operation in Somalia {hereinafter UNOSOM], established in April 1992, Jd.

at 136.

% For example, the UN Iran-Iraq Military Observer Group [hereinafter UNIIMOG], created in
1988; and the UN Angola Verification Mission [hereinafter UNAVM], created in 1989. I, at 117.

* The UN Qbserver Mission in Liberia [hereinafter UNOMIL] work closely with the Monitoring
Group of the Economic Community of West African States [hereinafter ECOMOG] to monitor the
Liberian factions’ implementation of peace agreements. The Year in Review 1996: UN Peace Missions.
Four Missions, Four Approaches (visited Oct 15, 1997) <http:/www.un.org/dot.gif> at 3.

* For example, the United Nations Protection Force [hereinafter UNPROFORJ, deployed in
Croatian territory in 1995, Clemons, Ne Peace to Keep, supra note 32, at 125.

% For example, TIPH2. See supra note 25.

¥ For example, the United Nations Interim Force in Lebanon which was deployed in March 1978.
Lebanon - UNIFIL, UN Department of Public Information (visited Nov. 3, 1997) <http:/Depts/DPK O/
Missions/unifil.htm>,

** This was an objective of the UN Observer Group in Lebanon {hereinafter UNOGILY], created in
1958, See Clemons, No Peace to Keep, supra note 32, at 117, The UN Special Commission [hereinafter
UNSCOM] is in charge of monitoring the disarmament of Irag following the Guif War in 1991.
ggil;onys(ioodman, Saddam Ahead After First-Round Standoff with UN, JERUSALEM PosT, Nov. 9,

,at3.

¥ For example, UNSCOM. Goodman, supra note 38,
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of hostilities to new areas,* and conducting fact-finding mission In
recent years, peacekeepers have increasingly assumed responsibilities
beyond the traditional concept of peacekeeping. Such functions include
supervising elections,* providing humanitarian assistance,” assisting in the
disarmament and demobilization of factions,* interdicting drugs,

combatting terrorism,” establishing confidence-building mechanism®,

clearing mine-fields,* assisting in the repatriation of refugees®® building
infrastructure,™ maintaining law and order,! and monitoring human rights. 52

“? The UN Preventive Deployment Force [hereinafter UNPREDEP] involved the deployment of
over 1,000 UN peacekeepers in the former Yugostav Republic of Macedonia {hereinafter FYROM] to
help in maintaining peace and stability in FYROM as the other parts of former Yugoslavia were at war.
The Year in Review 1996, supra note 34, at 1,
*# Dighl, supra note 29, at 4. Fact-finding missions are based on the assumption that preventative
diplomacy, peacemaking and peacekeeping "must be based upon timely and accurate knowledge of the
facts.” In the 1992 Report of the Secretary-General entitled "An Agenda for Peace,” ko Secretary-
General recommends:
An increased resort to fact-finding. . . in accordance with the Charter, initiated
either by the Secretary-General, to enable him to meet his responsibilities under
the Charter, including Article 99, or by the Security Council or the General
Assembly. Various forms may be employed selectively as the situation requires.
A request by a State for the sending of a United Nations fact-finding mission to
its territory should be considered without undue delay.

An Agenda for Peace, supra note 27, at 4.

“ This was performed by the UN Transition Group in Namibia, [hercinatter UNTAG], established
in 1989, (See DIEHL, supra note 29, at 4), and the UN Mission for the Referendum in Western Sahara
fhereinafter MENURSO)], established in 1991, Namibia - UNTAG, Current Peacekeeping Operations,
UN Department of Public Information (visited Sept. 15, 1997}
<hittp:/fwww.un.org/Depts/DPKO/Missions/untag htm>. UNTAC in Cambodia in 1992-93, Alan James,
Peacekeeping in the Post-Cold War Era, INT'L ]. 248, Spring 1995, ]

# See, e.g., UNTAG, UNPROFOR. Sze Clemons, supra note 32, at 125. UNOSOM, for example,
counted among its functions humanitarian assistance. Jd. at 136. The guiding principles governing UN
humanitarian assistance are annexed to General Assembly Resolution 46/182 of 19 December 1991, The
guidelines stress that:

[HJumanitarian assistance must be provided in accordance with the principles
of humanity, neutrality and impartiality; that the sovereignty, teritorial integrity
and national unity of the States must be fully respected in accordance with the
Charter of the United Nations; and that, in this contest, humanitarian assistance
should be provided with the consent of the affected country and, in principle, on
the basis of an appeal by that country.

An Agenda for Peace, supra note 27, at 5. .

“ See, e.g., UNOMIL. The Year in Review 1996, supra note 34, at 3.

4 DIEHL, supra note 29, at 154.

% Id. at 156.

7 Id. at 159.

# The United Nations Assistance Mission for Rwanda [hereinafter UNAMIR] has disabled some
1,420 mines and other explosive devices in Rwanda. The Year in Review 1996, supra note 34, at 2.

* See, e.g, UNAMIR. The Year in Review {996, supra note 34, at 2. UNTAC. James, supra note
42,2t 248, ‘

* UNAMIR rebuilt four major bridges damaged during the war, helped restore operations at Kigali
airport and telephone services throughout the country. The Year in Review 1996, supra note 34, at 3.

*! in July 1960, after fighting broke out in the newly-independent Congo, the Security Council
authorized a UN force to help maintain law and order. RIKHYE, supra note 31, at 4. In Cambodia,
UNTAC bad policing responsibilities. James, supra note 42, at 248.
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Despite the varied and multifaceted roles they fulfiil, peacekeeping
forces generally conduct their activities in accordance with three
fundamental principles. First, peacekeeping missions should not brand one
side or the other responsible for military conflict. Without at least the
appearance of complete neutrality, UN peacekeepers are unlikely to obtain
the critical element of consent and the requisite levels of cooperation from
all the parties to a dispute.® This does not mean, however, that the
authorizing body may not pass judgment or may not condemn one side or
the other.>* Furthermore, the deployment of peacekeeping troops in a
conflict may constitute an implicit advantage for or endorsement of one
side's political position.”* Nevertheless, peacekeeping forces do not usually
overtly favor one side or the other, and are not designed to provide military
advantage to either side or impose a solution on the parties.*

Second, peacekeeping operations usually have the permission of the
state or states on whose territory its personnel will be stationed.””

maintenance of law and order. They perform such police tasks as patrolling the streets and countryside
to report incidents and deter criminal and othér hostile activity. Peacekeeping forces may also fulfil
administrative duties in a quasi-government fashion, although only as a temporary measure and without
the recognition of sovereignty. Diehl, supra note 29, at 10. .

2 UNTAC and UNOMIL monitor and investigate human rights violations. See The Year in Review,
supra note 34, at 3; See James, supra note 42, at 248,

*# Clemons, supra note 32, at 112. .

According to Tharoor, “[ijmpartiality is the oxygen of peacekeeping: the only way peacekeepers
can work is by being trusted by both sides, being clear and transparent in their dealings, and keeping
lines of communication open. The moment they lose their trust, the moment they are seen by one side
as the 'enemy’, they become part of the problem they were sent to solve." Tharoor, supra note 27, at 58.

# For example, the imposition of peacekeeping forces after the Suez Crisis was preceded by UN
disapproval of French and British actions. NADAV SAFRAN, ISRAEL: THE EMBATTLED ALLY 356 (1982).

% Diehl, supra note 29, at 8,

M

What is at issue is not the motives of the peacekeepers, or even what they do, but the local
perception of what they do. If they are scen as helping one side in the internal or external political
conflict, even if only indirectly and without the immediate intention of doing so, their reputation for
impartiality will be endangered, leading to the peacckeepers becoming "part of the conflict and therefore
part of the problem." The peacckeepers value as unbiased intermedfaries or assistants, the chief
distinctive contribution of peacekeeping, will be lost. See James, supra note 42, at 252-53.

A reputation for impartiality has important implications on the ground. A force, or any of its
contingents, which is regarded as partial will be treated as such by the offended party, conceivably,
tesulting in an uncomfortable and perhaps even a dangerous situation for its members. No force
commander would wish to find himself in that situation equipped with only light arms. The contributor
states, actual or pofential, are also unlikely to be happy with that situation. e at 253. This point was
emphasized by the commander of the military component of the UN operation in Cambodia, "The
critical point is that if peacekeepers fail to maintain their neutrality, they have to be prepared to go to
war - or to go home." Id. at 254.

% Diehl, supra note 29, at 8. The UN Truce Supervision Organization [hereinafter UNTSO] and
the UN Iran-Iraq Military Observer Group, however, were imposed under Chapter VII of the UN Charter
and did not depend on the consent of the parties. See UN Peace-keeping: Some Questions and Answers,
UN Doc. DPE/1851/Rev.4 (March 1997), at 3. However, even in the rare occasions where peace
observers have been imposed on disputing parties, they remain in practice dependent on the consent of
the parties as the effective performance of peace observation requires a level of cooperation from the
host state(s} on the ground. Clemons, supra note 32, at 117. :
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Peacekeeping operations recognize and respect the sovereignty of siates and
assign a role for the mission compatible with the authority granted by the

states involved.® In most cases, intervention without consent violates state

sovereignty.*® Moreover, any attempt to station troops without consent could
precipitate military attacks on those forces by the host country, which would
defeat the purpose of the mission and be dangerous for the peacekeepers,
who do not possess the offensive military equipment or training to resist
such actions.®® Furthermore, permission granted by a host country allowing
the deployment of peacekeeping troops does not constitute an unlimited
legal right, and permission may be withdrawn at any time by the host state.®!
Thus, peacekeepers cannot impose their will on those who do not wish to

_keep the peace.®

Third, while peacekeeping troops may occupy a given area and act
as an interposition force between the protagonists, they have no offensive
role, and no such capability in the conflict. A peacekeeping operation does
not seek to acquire or control additional territory, and has no legal or
professed sovereignty over the territory it occupies.®® Consequently,
peacekeeping soldiers are only lightly armed, and they are authorized to use
military force only under very limited conditions.%

%8 The UN needs "to respect the sovereignty of the State; to do otherwise would not be in
accordance with the understanding of member states in accepting the principles of the Charter.” An
Agenda for Peace, supra note 27, at 5.

# As a matter of international law, Article 2(7) of the UN Charter requires the UN to obtain the
consent of any host state before entering that state’s sovereign territory. Article 2, paragraph 7 of the UN
Charter forbids the UN from intervening “in matters which are essentially within the domestic
jurisdiction of any state." See IaN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law 373 (1590).
Likewise, peacekeepers are generally not heavily ammed and can be readily overron or bypassed by a
determined army or militia. This was demonstrated at the outbreak of the 1967 Arab-Isracli War when
the Jordanian army occupied the strategic UN Headquarters in Jerusalem. TEVOR M. Dupuy, THE ARAB-
IsRAELI WARS, 1947-1974 293-94 (1978). The UN general and his staff of peacekeepers protested but
offered no opposition. Jd. UNTSO, the UN peacekeeping force placed between Syrian and Israeli forces
to observe the post-1967 War ceasefire, offered no impediment to the Syrian surprise attack on Israeli
positions in October 1973, JERRY ASHER, DUEL FOR THE GOLAN 90 (1987).

® The experience of the UN in Somalia and former Yugoslavia has made it clear that those who
are determined to fight will not be prevented from doing so by the presence of peacckeepers. Parties to
a conflict that are convinced that they have more to gain on the battlefield than at the negotiating table
are also particularly unreliable partners for the UN's peace efforts. Tharoor, supra note 27, at 57.

4 DEHL, supra note 29, at 9. In 1967, Egyptian President Abdel Nasser withdrew permission for
the stationing of the United Nations Emergency Force [hereinafter UNEF1] on Egyptian territory. The
peacekeeping mission was removed at his request. WALTER LAQUEUR, THE ROAD TO WAR 1967 §5-89
{1968). ‘

8 Tharoor, supra tiote 27, at 59. "If there is no political will among the protagonists to solve the
problem,” former Secretary-General Boutros-Ghali declared in 1995, "the United Nations cannot impose
peace.” Id. at 57.

% Dichl, supra note 29, at 6.

% Id at 7. UN peacekeeping forces have always carried light weapons for use, as a last resort, in
self-defense. (Differences in the local context has led to a variation in the degree of "lightness” of these
arms.) Furthermore, with regard to the forces it established in the 1970s, the UN claimed that self-
defense included resistance to forceful attempts to prevent peacekeepers from discharging their duties.
Tames. sunra note 42. at 252,

e
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The Origins of Modern Peacekeeping

The origin of modern peacekeeping can be traced back to the
League of Nations, established in 1919. The League initiated methods and
procedures to prevent a threatening situation from developing into
international conflict.®® One of the methods by which the League tried to

Although peacekeeping activities are usually non-coercive, the need to deploy combat units in
peacekeeping roles has arisen when a stronger military presence was needed. Diehl, supra note 29, at
4, In particular, the principle of the non-use of force has at times been modified in civil war settings,
where-peacekeepers have all too often come under military assault and have been pushed to respond.
Largely because of the hostile reactions of the various factions to their presence, peacekeepers in civil
war situations have had to brandish heavier weaponry that would be typically permitted under the
conventional peacekeeping model. For example, artillery of UN peacekeeping forcz in Lebanon
fhereinafter UNIFIL] goes far beyond light weaponry, as it did carlier in the Congo. Furthermore, in
some civil disputes, UN peacekeepers have been armed moere heavily because civil instability has meant
that several groups were operating in different parts of the country. Consequently, this required the
peacekeeping operation to cover mote territory, opening up greater possibitities for incidents of
unannounced violence or attacks. Clemons, supra note 32, at 123,

The end of the Cold War has opened the way to greater assertion on the part of the UN, and in
many minds the recent development of peacekeeping is chiefly significant for the tougher possibilities
it can offer. A more muscular approach to peacekeeping would involve two aspects. First, the UN
Security Council may depart from usual peacekeeping practice by dealing somewhat ambiguously with
or even directly denying the principle that the host state must consent to the presence of a peacekeeping
mission and has the right to require its departure. Second, the mission's mandate and equipment may
be more imposing than is usual for peacekeepers, signalling that they have the right, the ability, and,
if necessary, the intention to engage in armed defensive measures; and that some breaches by the parties
of their undertakings or obligations may elicit a muscular peace-restoring response. Such missions,
therefore, have some of the character of peace-enforcement, that is, military activity which from the
outset is both partial and threatening and for which the consent of the target state or group is certainly
not deemed necessary.

The UN adopted a tough stance regarding the use of force by UNPROFOR in Bosnia-Herzegovina.
The Security Council gave this force the right to protect the delivery of humanitarian supplies, banned
all military flights in the state's air space; asserted the right to ensure compliance with the ban,
established some “safe areas,” authorized certain measures to protect civilian inhabitants, and demanded
a nation-wide ceasefire, In support of these objectives, the air force of the North Atfantic Treaty
Organization [hereinafier NATO] was sought and made available. James, supra note 42, at 255-56.
However, the ban on military flights has not been stringently enforced and negotiation rather than might
has been used 1o protect humanitarian convoys. In general, the UN autherities on the ground in Bosnia-

- Herzegovina, were very cautious about utilizing NATO air power, /4. at 256.

In Somalia, the UN has gone further in the use of force. In mid-1993, it set out to establish and
maintain 2 secure environment throughout the country and authorized 28,000 military personnel for the
purpose. However, "it all went rather disastrously wrong," causing the US to withdraw its personnel,
followed by half a dozen West European states and Turkey. /. at 256-57. This left some 18,000 UN
til;?ops in Somalia, but their mandate was scaled down. Even this role was abandoned in March 1995.

Consequently, it appears that despite tough demands and associated declarations that the UN was

acting Emc}er Chapter VII 6f the Charter in both Somalia and former Yugoslavia, the practice generally
kept within the usval peacekeeping guidelines, Jd. at 257. ’

“ Article 16 of the League of Nations Covenant states:

1. Should any Member of the League resort to war in disregard of its
covenants under Articles 12, 13 or 15, it shall ipso facto be deemed to have
committed an act of war against all other Members of the League, which hereby
undertake immediately to subject it to the severance of all trade or financial
relations, the prohibition of all intercourse between their nationals and the
nationals of the covenant-breaking State and the nationals of anv other State.
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prevent escalation of a crisis was "peace observation," whereby the
international community introduced a third-party intervention as early as
possible with the aim of allowing calmer judgments to resolve a potential
or actual conflict.® '
However, the theory proved better than the reality. The League was
‘ineffective in preventing the war in Manchuria between China and Japan,
the Italian invasion of Abyssinia and the growing militarization of Germany,
Italy and Japan, which eventually contributed to the outbreak of World War
IL¢

The United Nations was created in the aftermath of the Second

World War and adopted the peacekeeping aspirations of its precursor, the

League of Nations.*® Article 1 of the UN Charter states as the first purpose
of the organization:

To maintain international peace and security, and to that end: to
take effective collective measures for the prevention and removal
of threats to the peace, and for the suppression of acts of
aggression or other breaches of the peace, and to bring about by
peaceful means, and in conformity with the principles of justice
and international law, adjustment or settlement of international
disputes or situations which might lead to a breach of the peace.®.

The UN was determined to give itself the capability to maintain
world peace, through enforcement powers which the League had clearly
lacked. Mindful of the lessons of two world wars, the members of the UN
included in the Charter the legal authority and organizational machinery to
keep peace by force, if necessary.™ Chapters VI and VII of the UN Charter
provide the organization with concrete methods to achieve the purposes of
Article 1 of the Charter. Chapter VI provides the UN with legal authority

whether a Member of the League or not.
2, Tt shall be the duty of the Coumcil in such case to recommend to the
several Governments concemed what effective military, naval or air force the
Members of the League shall severally contribute to the armed forces to be used
to protect the covenants of the League,
See WILLIAM W. BISHOP, INTERNATIONAL Law: CASES AND MATERIALS 914 (3d ed. 1962).

% RIKHYE, supra note 31, at 1.

“Id at 1,

& Clemons, supra note 32, at 108. One of the most fundamental tasks expressed in the Charter of
the UN is "to save succeeding generations from the scourge of war," UN Charter pmbl. At its
establishment, members of the UN pledged "to practice tolerance and live together in peace with one
another as good neighbours." Jd.

% UN Charter art. I, para. 1. See Clemtons, supra note 32, at 108. According to Clemons, "this
expressed purpose of the UN makes it easier to understand peacekeeping operations as essentially a way
for the Organization [UN] to stop or contain those international disputes which escalate into armed
conflict." Jd.
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to encourage peaceful dispute settlement among its members,” while
Chapter VII grants it authority to adopt a more forceful military approach
whenever a dispute has escalated to a level which threatens international
peace and security.™

Thus, the Charter sets forth guidelines for how the UN can deal with
the use or threat of force:

The Security Council shall determine the existence of any threat
to the peace, breach of the peace, or act of aggression and shall
make recommendations, or decide what measures shall be taken
in accordance with Articles 41 and 42, to maintain or restore
international peace and security.”

Article 41, Chapter VII of the Charter specifies several measures not
involving the use of armed force which can be applied by the members of

" UN Charter, Ch. VI, BiSHOP, supra note 63, at 1065-66. The means to bring about peaceful
dispute settlement contained in Chapter VI of the Charter have been amplified in various declarations
adopted by the General Assembly, including thé Manila Declaration of 1982 on the Peacelii Settlement
of International Disputes and the 1988 Declaration on the Prevention and Removal of Disputes and
Situations Which May Threaten International Peace and Security and on the Role of the UN in this
Field. They have also been the subject of various resclutions of the General Assembly, including
resolution 44/21 of November 15, 1989 on enhancing international peace, security and international
cooperation in all its aspects in accordance with the Charter of the UN. Agenda for Peace, supra note
27, at5.

72 UN Charter, Ch. VH. BISHOP, supra note 65, at 1066-67.

™ UN Charter, Ch. VII, art. 39. BisHOP, supra note 65, at 1066. 1t is significant that the Security
Council is the body mentioned in Article 39, and not the General Assembly. The UN Charter specifics
that the Security Council has primary responsibility for the maintenance of international peace and
security. The fifteen member states of the Security Council, not the Secretary-General, create and define
peacekeeping misstons. The five permanent council members - China, France, the Russian Federation,
the United Kingdom, and the US - can veto any decision on peacekeeping operations.

While the authority to make decisions on peacekeeping may be delegated to the General Assembly,
with a few exceptions, the organization of peacekeeping activities by the UN has remained under the
control of the Security Council. GERHARD VON GLAHN, LAwW AMONG NATIONS 595 (1986).

In December 1946, post-World War 11 boundary disputes between Greece, Bulgaria, Albania, and
Yugoslavia led to the Security Council's creation of a Commission of Investigation. In September 1947,
the Council shified the disputes to the General Assembly, and a month later the Assembly established
the first peacekeeping unit, 2 Special Committee which lasted from 1947 to 1954,

In 1948, UN military observers were deployed for the first time to monitor the truce which ended
Arab-Israeli hostilities. Given the political blockage caused by the divergent political interests of the
United States and the USSR, both permanent members of the Security Council empowered to veto any
proposals, the General Assembly acted later to establish the first of the United Nations Emergency
Force, UN General Assembly Resolution 377 explained the reason the General Assembly stepped into
the void as follows: |

Resolves that if the Security Council, because of lack of unanimity of the
permanent members, fails to exercise its primary responsibility for the
maintenance of international peace and security in any case where there appears
10 be a threat to the peace, breach of the peace, or act of aggression, the General
Assembly will consider the matter immediately with a view to making
appropriate recommendations to the members for collective measures, including
in the breach of the peace or act of aggression, and the use of armed force when
necessary to maintain or restore international peace and security.
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the UN to give effect to its decisions. These include "complete or partial
interruption of economic relations and of rail, sea, air, postal, telegraphic,
radio, and other means of communication, and the séverance of diplomatic
relations." In the event these sanctions fail to prevent a threat to peace, the
UN is empowered under Article 42, Chapter VII to "take such action by air,
sea, or land forces as may be necessary to maintain or restore peace and
security."”

This activity is referred to as "collective enforcement" or
"enforcement action."” Enforcement action occurs when the Security
Council gives member states the authority to take all necessary measures to
achieve a stated objective. It requires agreement among the member states
and especially within the Security Council on the identity of the aggressor
state against which these sanctions might be imposed.” Consent of the
parties is not necessarily required.™

Beyond the aforementioned provisions of the UN Charter, there is
no precise legal authority for a UN peacekeeping operation.” Consequently,
"peacekeepers are somewhat of a legal fiction,”™ and it is useful to
understand the basis of a peacekeeping operation as a UN action that finds
its legal authority in the marriage of Chapters VI and V1I of the Charter.™
Consequently, UN peacekeeping operations have come to be viewed as

7 BISHOP, stpra note 65, at 1066. .

5 UN Charter, art. 42, at 23. The Security Council has not so far made use of the most coercive
of these measures - the action by military force foreseen in Article 42. In the situation between Iraq and
Kuwait, the Council chose to authorize member states to take measures on its behalf. The Charter,
however, does provide a detailed approach. An Agenda for Peace, supra note 27, at 7.

% Until the NATO bombings of Bosnia in September 1995 there was general recognition that
peacekeeping is not peace-enforcement, and that the two activities do not mix very well. Enforcement
action proceeds from different premises and is not merely one more stage in a 'peacckeeping
continuum.' As the former UN Secretary-General put it: :

The togic of peacekeeping flows from political and military premises that are
quite distinct from those of enforcement; and the dynamics of the latter are
incompatible with the political process that peacekeeping is intended to facilitate.
To blur the distinction between the two can undermine the viability of the
peacekeeping operation and endanger its personnel.
Supplement to an Agenda for Peace, report of the Secretary-General, Jan. 3, 1935, para. 35 (available
from the UN Department of Public Information, §/1995/1).

71 All Members of the United Nations, in order to contribute to the mainteniance of international
peace and security, undertake to make available to the-Security Council, on its call and in accordance
with a special agreement or agreements, armed forces, assistance, and facilities, including rights of
passage, necessary for the purpose of maintaining intemational peace and security. UN Charter, art. 43
(1). BisHop, supra note 65, at 1066.

& Enforcement action has been used in very few cases - including the Gulf War, Somalia, Rwanda,
Haiti, and Bosnia and Herzegovina. None of these enforcement operations were under UN control.
Rather, they were directed by & single country or a group of countries. UN Peace-keeping, supra note
57, at3. A NATO-led multinational force succeeded the UN peacekeeping operation in Bosnia and
Herzegovina. What is NATO's Role in Peacekeeping in the Former Yugoslavia? (visited Nov. 3, 1997)

wbdi e inliala senane ammer onil Avsanclinl- faatn him™s
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70.(1989).
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actions authorized under "Chapter Six and One Half" of the UN Charter.®?
Peacekeeping During the Cold War

For much of the UN's first fifty years, Cold War disagreements
hindered effective Security Council action.® Hopelessly divided by the Cold
War and impaled on the Soviet veto,* the Security Council found its ability
to maintain international peace and security severely compromised.® The
contest between the US and the Soviet Union was intense. Consequently, °
self-interest overwhelmed the desire to submit to, or even recognize, the
collective interests of the international community. In particular, since
specific reference to peacekeeping does not appear in the UN Charter, the
Soviet Union traditionally opposed it and refused to pay for peacekeeping
missions, although it acquiesced in certain instances.® The veto also meant
that no steps could be taken by the Security Council against the actions of
any of its permanent members.’ :

_ A consistent, albeit often underlying, criticism of peacekeeping
during the Cold War era was that it was insufficiently robust. Its modest
contribution to international security was generally acknowledged, but with
some- emphasis on the modesty. It was often implied that the UN
peacekeeping contribution could only be enhanced if the peacekeepers were
eguipped and authorized to make more of an independent impact on the
disputes to which they were despatched. That did not happen. Consequently,
peacekeeping was seen by the large majority of officials, soldiers, and
academics as "something of a backwater. "8

Nevertheless, important accomplishments were credited to UN
peace observation and peacekeeping missions in a2 number of conflict or

% Id, The late UN Secretary-General Da; j i i i
] . g Hammarskjold coined the term to describe how certain
UN peacekeeping operations fall between the pure conciliation measures outlined in Chapter VI of the
UN Charter and the enforcement measures provided for in Chapter VIL /d.

¥ Between 1945 and 1992, over 100 maj i illi
3 tjor conflicts around the world left some 20 million dead.
The UN was rendered powerless to deal with many of these crises because of the vetoes - 279 of them -

cast in the Security Councit, which were a vivid expression of the divisions of that period. Since the end

::‘ ;he cold war, May 31, 1990, there have been no such vetoes. An Agenda for Peace, supra note 27,

8 . .
The five penmanent members of the Security Council have a veto over all council decisions.

¥ BRIAN URQUHART, INTRODUCTION TO PART [:
. y RT [: TOWARDS A NEW UNITE!
BOOK. 13 (1995). The collective securi oy oS, SIPRI YeAR

K 5 t ty action in defence of South Korea in 1950-51 was an exception
to_ this paralysis, made possnbl_e only because the Soviet Union had absented itself from the Counzil in
protest at the non-representation of the People's Republic of Chinain the UN. /4 at 13.

86
See HARRIS 0. SCHOENBERG, A MANDATE FOR TERROR: THE UNITED NATIONS AND THE PLQ 169-

- 87 )
URQUHART, supra note 85, at 13. The failure to make the Charter work as written led to the

development of other, less i
7 , less spectacular methods of conflict control iliati iatidn '
and: fact-finding were exercicad hu mraiime Af Afalac ~on __--z‘;qFo,nq!l-a tIIOT'l, gOOd ,omcesf medlanon_
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potential conflict situations. The UN Special Committee on the Balkans
("UNSCOB"),” established in 1947, marked one of the UN's earliest
official steps toward diffusing hostilities between states. Undertaken before
the term "peacekeeping operation” gained currency, UNSCOB established
two principles that have since become cornerstones of the conventional
peacekeeping operation: the practical importance of the consent of host
states® and the significance of the peacekeeping force appearing impartial
to the disputing parties.”

¥ In 1947, in the aftermath of World War 11, Greece faced the intemnal violence of guerilla warfare
and an escalating dispute over border violations with its northemn neighbors: Yugoslavia, Albania, and
Buigaria. Greece accused its neighbors of assisting the guerilla movement within its borders.
Yugoslavia, Albania, and Bulgaria countered that they had nothing to do with Greece's intemal
problems and, moreover, that Greece was the one responsible for promoting expansionist policies across
its borders.

The UN interposed itself between the disputing states to prevent serious armed conflict, Because
of the deadlock in the Security Council (see supra notes 84 and 85}, the General Assembly established
UNSCOB to achieve that end. See Clemons, supra note 32, at 109-10.

Although UNSCOB pre-dated the development of formal peacekeeping models for international
dispute containment, its mandates were similar to those drafted today for UN peace observer missions.
Id. at 110. Its basic functions were to observe the compliance of the four disputing states with the
General Assembly resolutions and to assist those states in implementing the recommendations for
peaceful dispute settlements. G.A. Res. 109, UN Doc. A/519, at 9 (1947).

PId at12.

# In order to carry out its functions of observation and conciliation, UNSCOB sought the consent
of all four disputing parties. As a practical matter, without the consent of ail four disputing parties,
UNSCOB would not have been able to obtain the requisite levels of cooperation to perform its
functions. Furthermore, non-consenting parties would likely view UNSCOB's presence as hostile,
thereby jeopardizing the safety of UNSCOB members. Clemons, supra note 32, at 110. Secondly, as
a matter of international law, Article 2(7) of the UN Charter requires the UN to obtain the consent of
any host state before entering the state's sovereign territory. See supra note 58.

Consequently, in UNSCOB's enabling resolution, the GA requested that the Secretary General
enter into a standing arrangement with each of the four governments concerned in order to ensure that
UNSCOB would have "full freedom of movement and all necessary facilities for the performance of its
functions." See G.A. Res. 109, supra note 89, para. 10; Clemons, supra note 32, at 110.

The failure of the GA to obtain the consent of all the parties negated an essential element of
UNSCOB and severely limited its effectiveness as a conciliator to the dispute. See /. at 111,

%2 Id. at 109. The facts surrounding the UN's handling of this dispute made the deployment of
UNSCOB appear far from impartial to the host countries, and made the hostile reactions of Albania,
Bulgaria, and Yugoslavia at least predictable, if not inevitable. Preceding the GA vote on the
establishment of UNSCOB, a Commission of Investigation was formed and instructed to submit a report
to the Security Council on its findings of the facts surrounding the tensions between Greece and its
northern neighbors. The majority of the Commission, made up mostly of non-Communist countries,
found support for Greece's allegation that Yugoslavia, Albania, and Bulgaria were assisting a guerilla
movement within Greece's borders. However, a minority of the Commission (the Soviet Union and
Poland} consideted the evidence cited by the majority to be inconclusive and contradictory. They
considered the charges that Yugoslavia, Albania, and Bulgaria supported Greek guerrillas to be entirely
unfounded. /4. at 111. Consequently, the Communist members of the General Assembly opposed the
establishment of UNSCOB from the outset. They not only challenged the factual basis for the
establishment of UNSCOR, but also criticized the deployment of UNSCOB as a legal violation of the
sovereignty of Albania, Yugoslavia, and Bulgaria. /d. at 112.

The General Assembly approved both the establishment and deployment of UNSCOB over the
objections of its Communist members. By isclating one side of the dispute (Yugoslavia, Bulgaria, and
Albania) and by adopting the contested findings of fault as the basis for UNSCOB's establishment over

43
i
i
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The securing of cease-fires, truces and armistices required the
presence of UN military observers. The first formal peacekeeping operation
established by the UN was the UN Truce Supervision Organization
("UNTSO") in Palestine.”® With the creation of UNTSO, "the UN
abandoned the loosely principled peacekeeping approach used in
UNSCOB's operation and adopted a more structured practice based on a
clearer set of operative principles."” The observers were instructed to be
“completely objective in their attitudes”" and to "maintain a thorough
neutrality" on all political issues concerning the Palestine situation into
which they were deployed.” Such impartiality was perceived as crucial to
the troops' ability to perform their investigative and reporting functions.®
UNTSO also operated under an absolute prohibition on the use of force in
"supervising the truce."*” To this day, the principles of conduct contained in

conciliator to the dispute. Therefore, it is not surprising that Albania, Bulgaria, and Yugoslavia ignored
the UN's recommendation "that the four governments concerned cooperate™ with UNSCOB. G.A. Res.
109, supra note 89, para. 5. See Clemons, supra note 32, at 112.

The limited effectiveness of this conciliation effort by the UN contained an important lesson for
future peacekeeping operations: "UN impartiality must be expressed both in word and in deed.” Jd at
112, '

% The Blue Helmets, supra note 30, at 8. In response to the Arab-Israeli conflict over
Palestine/Israel in 1948, the Security Council resorted to the strong measures provided for under
Chapter VII of the UN Charter to contain the hostilities. In May 1948, the Security Council demanded
a four week cease-fire and instructed the UN Mediator for Palestine, Count Bernadotte, and the Truce
Commission to "supervise" its observance. Security Council Resolution 50, UN SCOR, 3rd Sess., 310th
mitg. para. 6, UN Doc. §/801 (1948). Security Council Resolution 50 also equipped Bernadotte and the
Truce Commission with a "sufficient number of observers" and threatened the future use of Chapter VII -
in the event that either side sought to frustrate the UN peace observers' mission. /4

On July 15, 1948, in response to renewed fighting, the Security Council, using its full authority
uader Chapter VII of the Charter, demanded a second truce - this time to last "until a peaceful
adjustment of the future situation of Palestine [was] reached." 8.C. Res, 54, UN SCOR, 3rd Sess., 338th
mtg, UN Doc. 5/902 (1948). The UN also increased the number of military observers in the next group,
(the first group of UN peace observers had to be evacuated because of the violence), to over five
hundred. This group became known as UNTSO. Clemons, supra note 32, at 114

 Jd. at 112. Since then, all other UN missions have been established according to the same basic
principles. /d. at 113, Later UN observer missions included the UN Military Observer Group in India
and Pakistan, created in 1949; the UN Observation Group in Lebanon, created in 1958; the UN Yemen
Observation Mission, created in 1963; the UN India-Pakistan Observation Mission, created in 1965; the
Mission of Representatives of the Secretary-General in the Dominican Republic, also created in 1965;
the UN Good Offices Mission in Afghanistan and Pakistan, created in 1988; the UN Iran-Iraq Military

- Observer Group, also created in 1988; the UN Angola Verification Mission, created in 1989; and the

UN Observer Group in Central America, created in 1990,

* Id. at 114-15, :

”f[dl at 115. While the directive that the UNTSO force maintain a thorough neutrality has become
established for all subsequent peacekeeping operations, sustaining such a perception is, in reality,
extremely difficult. The peace observer's difficulties in maintaining an image of neutrality are often
gxacerbat.ed b)_( complaints from the disputing parties that the other side is using the truce situation to
Improve its military position. UNTSO faced such complaints. I4.

) i How_ever, becanse UNTSO was a Chapter VI operation, it is not quite accurate to say that it
typified passive peace observer missions. First, while UNTSO observers were unarmed, and therefore

i upab[e tc.u secure compliance with the truce forcibly, UNTSO administrators were in a position to use
. diplomatic force and to request compulsory sanctions by virtue of the mission's grounding in Chapter

V_l'[. Second, although UNTSO observers were not phvsically canahle of defending themeelves apainct
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the instructions to UNTSO troops form the primary basis for UN peace
observer missions.”

Soon after peacekeeping observer missions established themselves
as a critical tool for UN peace efforts, a type of armed conflict arose that
exposed and exploited the limits of the peace observer principles. This
conflict involved frequent military raids by one party against another,
thereby triggering increasingly strong reprisal attacks.” As a result, the
parties were more likely to ignore the demarcated boundary lines, as well
as the UN observers who were deployed to supervise them,'®
' In order to keep the peace and maintain armistice agreements, the
UN required a paramilitary force capable of stopping and apprehending
violators of demarcated armistice lines rather than simply observing and
reporting them.”®! Consequently, the UN Emergency Force ("UNEF") was
created and interposed between Egypt and Israel in 1956, after the tensions
over the Suez Canal erupted into fighting.'® Collective enforcement action
was made impossible by the inability of the Security Council to agree on the
identity of the aggressor state. However, because the Security Council
recognized the threat of escalation, it endorsed a course of action aimed at
defusing the situation.!® This conciliatory act, whereby an internationally
convened body of soldiers and civilians was placed between the armies of
warring factions and states, without identifying an aggressor, became known
as "peacekeeping."!™ Thus, it took over a decade for present conceptions of
peaceful intervention to develop from the UN's initial concept of collective
enforcement.'® '

Born largely of the ingenuity of then UN Secretary-General Dag
Hammarskjold'® and then Canadian Minister of External Affairs Lester

acts of violence, UN Mediator Count Bernadotte permitted the observers “to request and receive from
both parties armed protection. . . whenever necessary in the discharge of {their] duties.” Id. at 116.

Nevertheless, Bernadotte's principled instruction that the UNTSO observer "has no powet to
enforce," together with his admonition that acts "contrary to the terms of the truce not be committed or
rectified,” originally shaped and continue to guide the absolute prohibition against the use of force by
UN peace observer missions. /d.

% 1d at114.

* The Blue Helmets, supra note 30, at 43,

19 Clemons, supra note 32, at 114,

W Id at 118,

¥ The actions were authorized under Article 29 of the UN Charter. This force was placed along
the armistice line between Israel and Egypt from 1956 until 1967, See SCHOENBERG, supra note 86, at
170. UNEF consisted of more than 6,000 lightly-armed soldiers from national contingents. Id. at 118.

13 MACKINLAY, supra note 26, at 1-3.

104 Id.

105 Id

% Hammarskjold was Secretary-General of the UN between the years 1953-1961.
Hammarskje'old, Daig, 1905-1961 (visited Mar. 15, 1998) <http://www.eica.org/us/iibrary/eng/

ANANNT AT htm™S
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Pearson,’”” UNEF marked a significant modification of the UN
peacekeeping operation model. While retaining the principles of consent
and impartiality, UNEF did not operate under an absolute prohibition on
force.'® As Hammarskjold envisaged the force, UNEF troops, unlike peace
observers, were entitled to respond with force to armed attacks, including
attempts to compel them to withdraw from their authorized positions.'™
Given this capacity to use defensive force, UNEF was assigned more
aggressive peacekeeping activities around the Suez Canal.'®
Hammarskjold's revised model for peacekeeping strengthened the
ability of the UN to interpose itself between member states at a time when
a new type of armed conflict situation had exposed the limits of the peace
observation model.!!! More recently, the "Six and One Half" peacekeeping
model has been expanded to include the monitoring and supervising of
elections for those countries that fear the physical intimidation of voters.!!?
The decolonization process created power vacuums in various parts
of the world.!” In these situations, the technique of peacekeeping was
progressively developed until by the end of the Cold War it had become a

107 1 ester Pearson was the leader of the Canadian delegation to the UN, subsequently the president
of the General Assembly (1952-1953), and later the Canadian Minister of External Affairs (1948-1957).
His efforts to resolve the Suez Crisis were rewarded with the Nobel Peace Prize in 1957. Later, he was
elected Prime Minister of Canada. :

1% Clemons, supra note 32, at 118.

189 id ar 118-19.

1 7d. at 119. These activities included guarding key installations, providing protection for the Suez
Clearance Organization and preventing any trespassing of the agreed armistice line, which included the
right to apprehend ground violators. Jd. at 119. Regarding the concept of neutrality, Hammarskjold
emphasized that the UN did not intend to influence the military balance in the conflict. Therefore,
Hammargkjold refused any peacekeeping troops offered by "the permanent members of the Security
Council or from any country which for geographical or other reasons might have a special interest in
the conflict” if so requested by the disputing parties. Additionally, Hammarskjold ordered that UNEF
not be "used 50 as to prejudice the soiution of the controversial questions involved.” Hammarksjold
made it clear throughout his creation of UNEF that the UN could not request to station or operate the
force on the temitory of 2 given country without the consent of the povermnment of that country, He was
unable to gain Israel's consent to operate on its territory, and UNEF was thus deployed only on the
Egyptian side of the Armistice Demarcated Line. Given Israel's refusal, Hammarskjold made special

«efforts to assure Egypt that UNEF would not infringe Egyptian sovereignty. /4. at 119.

M 1d at 120,

"2 The UN Transition Assistance Group in Namibia [hereinafter UNTAG] established in 1989 is
an example of the expanded use of Hammarskjold's "Six and One Half" peacekeeping model. Jd. at 120.

A further development of peacekeeping has been the evolution of the concept of preventive
deployment, which permits the positioning of 2 UN military force on one or both sides of a border with
the objective of deterring the escalation of tension into armed conflict. Peacekeeping, (visited Oct. 7,
1997‘) fhttp:ﬂwww.un.orglrightsa ch. 7.7. Each case is dealt with individually, with member-states
providing personnel and assistance on a voluntary basis. See RIKHYE, supra note 31, at 3. Article 43 of
the (_Zhartcr authorizes the Security Council to call on member-states to provide, on a systematic basis
a_nd in accordance with a special agreement or agreements, military assistance and facilities, including
rights of passage, to keep the peace. However, no such agreement has yet been reached or appears likely
to be reached in the immediate future. Jd. :

'8 For example in Palestine, Kashmir, the Congo, Cyprus and West Iran. See URQUHART, supra

‘. mnote 85. at 14.
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main pillar of the authority and effectiveness of the Security Council.!!#
Peacekeeping served not only to contain conflict and create the necessary

conditions for negotiations, but it also provided a welcome and acceptable

means for keeping regional conflicts out of the Cold War orbit, thereby
avoiding conflict between East and West which could conceivably have
resulted in a nuclear confrontation.!*

Civilian Peacekeeping

According to the 1992 Report of the UN Secretary-General,
peacekeeping operations, "to be truly successful, must come to include
comprehensive efforts to identify and support structures which tend to
consolidate peace and advance a sense of confidence and well-being among
people."!!* In addition to traditional military deployments, civilian peace
missions have been established in several countries by the UN and
international organizations to help verify agreements, promote stability,
engage in public education, monitor elections, encourage former
belligerents to respect human rights and assist in rebuilding state institutions
to bring justice and lasting peace.!"” Increasingly, the UN and international
organizations are endeavoring to integrate peacekeeping operations with
“post-conflict peace-building.""'® These missions recognize the importance
of continaum between the first stages of peacekeeping operations and later
measures aimed at the full return of stability to societies recovering from the
trauma of civil or international war.!"® They involve action to identify and
support structures which will strengthen and solidify peace in order to avoid

il4 Id

1s Id

16 dn Agenda for Peace, supra note 27, at 9.

" Civilian Missions: Keeping Peace is not just about Blue Helmets, THE YEAR IN REVIEW 1996:
UN PEACE MIssSIONS (visited Sept. 20, 1997) <http://wwwe.un.org/rights/micivivrapports/ helmets. htmms.

According to the UN Secretary-General:

The human rights missions...have been established to help bring an end to long-
standing conflicts and create conditions for a lasting peace for the peoples of the
countries concemed. They have been designed in a way that responds to the
frequently-expressed wish of the member states that higher priority should be
given to preventive and peacemaking activities, which are less costly than
peacekeeping operations.

H.

Although in the breadth of its responsibilities, wider peacekeeping is a recent phenomenon,
peacekeeping with an extensive ambit is not an exclusively post-Cold War activity, The biggest UN
operation until the 19905 - in the Congo in the early 1960s - was composed of civilian and military
wings and succeeded in securing a legitimate govemnment. It was during this period that the UN
successfully administered West New Guinea for seven months - as a means of transferring it peacefully
trom the Netherlands to Indonesia - employing individual experts from numerous nations alongside its
security force. James, supra note 42, at 250,

8 dn Agenda for Peace, supra note 27, at 2.

" UN Peacekeeping: Emphasizing Results (visited Apr. 14, 1997) <http:/fwww.state.goviwww/

A AR B
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a relapse into conflict.'®® Increasingly, peacekeeping requires that civilian
political officers, human rights monitors, e!ectoral officials, refugee and
humanitarian aid specialists and police play as central a role as the
military.” The synthesis of peacekeeping operations with humanitarian and
complementary civilian efforts is perceived by the UN and other
international organizations as crucial to the success of its peacemaking
objectives.’ Among other things, civilian missions can help to ensure that
election results are honored, that local police forces are able to maintain
order, and that the economic benefits of peace are tangible.’*® The
operations that brought Namibia to independence,' that transformed the
society and politics of Cambodia'® and El Salvador, and that restored hope
in Mozambique, were all multi-dimensional efforts that demonstrated the
effectiveness of a broader concept of peacekeeping- one which combines
military functions with a variety of largely civilian undertakings to bring
about change and thereby fulfil the objectives of the operation.!? However,
"multi-dimensional peacekeeping" still rests on the traditional pillars of
agreemeit and consent and the new functions identified above are usually
reflected in the terms of a comprehensive settlement that both (or all) parties
in a conflict wish the UN to implement.'?’

Multi-dimensional peacekeeping efforts are currently underway in
a number of countries where the formal UN peacekeeping operation has
either ended or been dramatically scaled down, including El Salvador,
Cambodia, Rwanda, Mozambique and Haiti.'”® The UN General Assembly
has created three civilian missions to complement UN peacekeeping

12 dn Agenda for Peace, supra note 27, at 2.

I at 8.

2 Civilian efforts may include the disarming of previously warting parties and restoration of order,
assuming custody and possible destruction of weapons, repatriating refugees, advisory and training
support for secusity personnel, monitoring elections, advancing efforts to protect human rights,
reforming or strengthening government institutions and promoting formal and informal processes of
political participation. ZZ at 9. "In surveying the range of efforts for peace, the concept of peace-
building as the construction of a new environment should be viewed as the counterpart of preventative
diplomacy, which seeks to avoid the breakdown of peaceful conditions. When conflict breaks out,
mutually reinforcing efforts at peacemaking and peacekeeping come into play. Once these have
achieved their objectives, only sustained, cooperative work to deal with underlying economic, social,
cultural and humanitarian problems can place an achieved peace on a durable foundation. Preventative
diplomacy is to avoid a crisis; post-conflict peace-building is to prevent a recutrence." Id.

13 UUN Peacekeeping, supra note 119, at 1.

1 Besides its military element, the UN Transition Assistance Group (UNTAG, 1985-90) in
Namibia had a civilian component which engaged in political education throughout the teritory, kept
a close eye on the local police, and oversaw all aspects of a complex and sensitive electoral process.
James, supra note 42, at 248,

1% In Cambodia, UNTACs civilian role in 1992-93 included policing, repatriation of refugees,

" monitoring human rights, overseeing elections, and providing civil administration. Ji.

" Tharoor, supre note 27, at 54. :
" Id. None of the civilian functions involve a threat to the UN's preference for the non-use of

- B IIN Pomanbacctce. Pt . - ~ 1 R
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activities: the UN Office of Verification in El Salvador ("ONUV"), the UN
Mission in Guatemala ("MINUGUA") and the International Civilian
Mission in Haiti ("MICIVIH").!? -

Non-UN Peacekeeping Forces

The first multinational peacekeeping force to be established outside
the framework of the UN was the Inter-American Peacekeeping Force sent
by the Organization of American States ("OAS") to the Dominican Republic
in 1965." The Arab League also has peacekeeping experience. An Egyptian
force was sent to Kuwait by the League in 1961, and the Inter-Arab
Deterrent Force was sent into Lebanon in 1976. The latter force was
intended to police the armistice that purported to end the 1975-76 civil war
between Lebanon's Christians and Muslims. It consisted of token units from
Saudi Arabja, the Yemens, the Sudan, Algeria, and the United Arab
Emirates, with the overwhelming bulk of the force consisting of units of the
Syrian army.'*!

Furthermore, regional organizations have worked in cooperation
with the UN on peacekeeping missions. Chapter VIII of the UN Charter is
devoted to regional arrangements or agencies for dealing with matters
relating to the maintenance of international peace and security as are
appropriate for regional action and consistent with the purposes and
principles of the UN." The Cold War impaired the proper use of Chapter
VI and indeed, during that era, regional arrangements worked on occasion
against resolving disputes.!”® However, in recent years, the UN has

'3 Civilian Missions, supra note 117, at 1. These civilian missions monitor human rights
agreements, report violations, support national authorities in upholding respect for human rights and
carry out human rights promotion and education programs. Civillan Missions, supra note 117, at 1.

10 voN GLAHN, supra note 73, at 602. Following an initial intervention by the United States, the
QAS force was, in fact, built around the US troops. The QAS also sent observers to El Salvador and
Honduras after the so-called *football war' in 1976. RIKHYE, supra note 31, at 6.

13 voN GLAHN, supra note 73, at 602. The first unit (Sudanese) arrived in Beirut on Juzc 10, 1976,
but in reality it merely supplemented the large Syrian force (22,000 men) already deployed in Lebanon,
Unlike most other international forces, the Inter-Arab Deterrent Force has sometimes been involved in
heavy combat. In 1984, the force was entirely composed of Sytian units, From 1976 until 1982, Syria
received regular financial support for the force from the Arabs states. Since 1982, Syrian forces have
remained in Lebanon. While ostensibly maintaining the peace, these troops are, in reality, an occupying
force, allowing Syria to exercise control over its weaker neighbor. See Joun K. CoOLEY, PAYBACK:
AMERICA'S LONG WAR IN THE MiDDLE EasT 65 (1991).

"2 Agenda for Peace, supra note 27, at 9. The Charter deliberately provides no precise definition”

of regional arrangements and agencies, thus allowing useful flexibility for undertakings by a group of
states to deal with a matter appropriate for regional action which could also contribute to the
maintenance of international peace and security. Such associations or entities could include treaty-based
organizations for mutual security and defense, organizations for general regional development or for
cooperation on a particular economic topic or function, and groups created to deal with a specific
pelitical, economic or social issue of current concern. 4.

i
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encouraged a variety of complementary efforts in c00perat10n with regional
organizations." In Africa, three different regional groups - the Organization
of African Unity, the League of Arab States and the Organization of the
Islamic Conference - joined efforts with the UN regarding Somalia."** In the
Asian context, the Association of South-East Asian Nations and individual
states from several regions were brought together with the parties to the
Cambodian conflict at an international conference in Paris, to work with the
UN."¢ In the case of El Salvador, "The Friends of the Secretary-General”
contributed to agreements reached through UN mediation.”®” The end of the ‘
war in Nicaragua involved a highly complex effort which was initiated by

leaders of the region and conducted by individual states, groups of states
and the Organization of American States. Efforts undertaken by the
European Community and its member states, with the support of the states
participating in the Conference on Security Cooperation in Europe, have

* _ been critical in dealing with the crisis in the Balkans and neighboring

areas.!’®

Since 1992, the Organization for Security and Cooperation in
Europe ("OSCE") has established nine long-term peacekeeping missions to
assist in the easing of tensions and the settlement of conflicts.’*® Such
missions are currently operating in the Former Yugoslav Republic of
Macedonia, Georgia, Estonia, Moldova, Latvia, Tajikistan, Bosnia-
Herzegovina, and Ukraine. The OSCE is also involved in assisting in the
implementation of certain bilateral agreements between Russia and two of
the Baltic States. Missions also operate, under the aegis of the OSCE, in
each of the states neighboring Serbia and Montenegro to assist in the
implementation of UN sanctions against Belgrade.'* In June 1992, NATO
announced its readiness to support, on a case by case basis, in accordance

with its procedures, peacekeeping activities under the responsibility of the
OSCE.M™

Peacekeeping in the Post-Cold War Era

The end of the Cold War has brought about a new era for

. international organizations. Increased cooperation between the two former

superpowers, often in the context of international organizations, allowed for
the unprecedented, unified response by the UN to the Iraqi invasion of

% 1 at 10.
135 Id

. I36Id_

137 Id

138 12

¢ - ™ Peacekeeping, supra note 112, at 7.
l40 Id

" N ;
\What is NATO's Role in Peacekeeping in the Formar Yueoslavia?. sunra note 78
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Kuwait in 1991. The easing of East-West tensions has also seen major
power retrenchment in various regions of the world, with the major power
states showing less willingness to intervene unilaterally with arms or
military forces in proxy wars or conflicts outside their region.'
Consequently, a vacuum has been created, into which the UN is re-emerging
as a force for international stability.!*

The UN's security arm, once disabled by circumstances it was not
created or equipped to control, has emerged as a central instrument for the
prevention and resolution of conflicts and for the preservation of peace.'*
An unprecedented degree of agreement within the UN Security Council in
responding to international crises has plunged the organization into a series
of peacekeeping operations that bear little or no resemblance in size,
complexity and function to those of the past. During the Cold War,
peacekeeping worked within the limitations imposed upon it by superpower
rivalry. When these limitations became a matter of history, everything
seemed possible,"’ leading the world to make unprecedented demands on
the military capability of the UN.!4¢

This trend is easily discernable. Shortly after the start of the 1990s,
as East-West tensions eased, UN peacekeeping operations expanded

%2 Diehl, supra note 29, at 1. The end of the Cold War loosened the straight-jacket within which
many potential conflicts had been confined, and many clashes erupted amid the disinclination of the
major powers to intervens, During the Cold War, both superpowers had sought to prevent conflicts
arising which might engage their interests. Today, the stakes are lower; Somalia is not seen as
threatening to lead to another Stalingrad, and Sarajevo 1992 does not carry the globe-threatening
resonance of Sarajevo 1914. In this climate, warring factions, unconstrained by ties to one superpower
or another, pursue their ambitions without regard to the outside world that clearly cannot summon the
will or the resources to intercede decisively. Tharoor, supra note 27, at 55.

"A post-ideological world stokes its frenzies in the flames of nationalism, ethnicity and tribal
triumphalism. Old injustices and older enmities are revived, intensified or reinvented; history becomes
a whip with which to flail those still in the tenuous moments of peace that punctuate them. The
techniques of a calmer era, peacekeeping included, seem inadequate to the moment.” Id. at 55.

The large majority of peacekeeping missions are related to the end of the Cold War in that the
conclusion of East-West rivalry had a direct impact on the relevant disputes. Some problems have been
eased or settled, uswally in consequence of the changed post-Cold War position of the states
immediately concerned. Cthers, while not being settled, have at least made some formal moves in that
direction. This has often besn associated with the withdrawal of Cold War backing from one or both
sides. Yet others have been released or reactivated by events which are related to the end of the Cold
War, Additionally, some peacekeeping operations concern disputes which are settled, subsist, or arise
independently of the improvement in refations between East and West, but nonetheless may benefit
from the new international climate’s encouragement of peacekeeping, James, supre note 42, at 258-59.

The withdrawal of Cold War induced support has been a factor in the outbreak of civil wars i
Liberia and Somalia. Those in Croatia, Bosnia-Herzegovina, and Georgia reflect, in one way or another,
the breakdown of the former states of those regions, which may be seen 25 an accompaniment of the
Cold War's end. Id. at 261.

3 Diehl, supra note 29, at 2.

14 Agenda for Peace, supra note 27, at 2.

145 Tharoor, supra note 27, at 53.
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rapidly.'¥” Between 1991 and 1993, significant operations began in
Cambodia, El Salvador, the former Yugoslavia, Mozambique, Kuwait,
Angola, Rwanda, Somalia and the Western Sahara. In the same period, the
number of UN peacekeepers deployed increased from approximately 10,000
at a cost of $300 million per year, to more than 78,000 personnel at an
annual cost of $3.5 billion.by mid-1993 .1

This period of expansion seriously strained, and at times exceeded,
UN capabilities, leading to critical failures and problems.™** The evolution
of peacekeeping in the new world disorder outstripped the conceptual
underpinnings that had girdled it during the Cold War years. UN
peacekeepers were sent to intervene in crises before the world could find the
time to elaborate, or agree upon, the doctrinal justifications or the overall
strategy behind each new mandate {or modification of a mandate).!®

As the Security Council proclaimed "no-fly zones"” and "safe areas,"
declared punitive actions against warlords and acquiesced in NATO-
declared 'exclusion zones'; as member-states established command
arrangements that did not in all cases terminate in New York: and as
peacekeepers mounted anti-sniping patrols and called in air strikes, the
traditional peacekeeping principles have been strained to the breaking
point.'*! '

:;é.
g
3
-

"7 Thirteen peacckeeping operations were established between the years 1945 and 1987. Since
then, there have been thirteen new ones. dgenda for Peace, supra note 27, at 7.

1 UN Peacekeeping: Emphasizing Results, supranote 119, at 1,

" Given the dramatic increase int the number of UN peacekeeping operations, and the relatively
large size of some of them, a question does arise regarding the ability of the UN Secretariat to cope with
this amount of activity, suggesting that perhaps some of the problems in the field are attributable to
shortcomings at the UN headquarters in New York. Soldiers at the front often feel neglected by the staff,
and the staff not uncommonly fee! themselves in receipt of inadequate or inappropriate guidance from,
and generally unappreciated by, the policy-makers back home. Mandates have frequently been criticized
by force commanders for their imprecision. More specifically, the problems arising from a commander
reporting to one part of the UN secretariat and his chief administrator officer to another have been
notorious for some time. James, supra note 42, at 244,

The UN's overall arrangements for the administration of peacekeeping have also been seen as
inadequate for the demands of recent times. A Norwegian analyst has observed that although the
Department of Peacekeeping Operations "is staffed by highly competent officers when compared to the
more politicized agencies of the UN, it is clearly grossly understaffed both for the effective co-
ordination within the secretariat and for continuous liaison with missions in the field. The lack of
personnel for predeployment planning and continuous operational oversight has been a major source

_ of difficulties in contemporary peacekeeping,” Jd. at 243, According to the commander of the military
component of the United Nations Transition Authority in Cambodia (UNTAC), “the lack of
- understanding in New York of the demands of mounting and executing an operation of the magnitude
" of UNTAC was a maost serious problem." Lt.-Gen. John M. Sanderson, Peacekeeping Operations in
Cambodia, 139 RoYAL UNITED SERVICES INSTITUTE OF AUSTRALIA I. 20, 25 (1994).
1% Tharoor, supra note 27, at 56.
™ Tharoor, supra note 27, at 56, UNOSOM's attempts to impose peace in Somalia led to the loss
of political support and the troops’ eventual withdrawal; UNPROFOR, in former Yugoslavia, has been
an';e;!gfor failing to do things it was never mandated, staffed, financed, equipped or deployed to do.
at 58,

-One analyst has argued that some “recent United Nations military operations are so different in
D¢ and mandata that thase nnm ha aliaccabaciead oo Heeee Ao % . & e - - .
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Recent peacekeeping difficulties can be largely attributed to the
unwillingness of warring parties to seek peaceful solutions.’? However, a
further problem has been the failure of member states to provide sufficient
resources to peacekeeping missions.' Peacekeepers have sometimes been
handed daunting and wide-ranging tasks by the Security Council, but have
not been given the means to carry them out.'*

categories to the breaking point. Three of them (in Cambodia, the former Yugoslavia, and Somalia)
illustrate clearly the stark new challenges of UN operations and provide the basis for the military
departures in Agenda for Peace. James, supra note 42, at 255.

52 The Somalia intervention demonstrated that a UN mission can enly be based on the parties'
willingness for peace. The withdrawal of the UN Operation in Somalia demonstrated that the UN must,
in some cases, end a peacekeeping operation when the parties fail to make progress towards
reconciliation and ending violence. The Year in Review 1996: UN Peace Missions (visited Sept. 20,
1997) <http:/fwww.un.org/Depts/DPKO/Missions/unifil. htm>.

In Angola the 1992 elections, supervised by the UN, were followed by a tesumption of fighting,
unhappily watched over by peacekeepers. James, supra note 42, at 241,

153 In the summer of 1994, when the UN required 5,500 soldiers for its operation in Rwanda, it
turned to the 19 governments which at that time had pledged a total of 31,000 troops for future UN
peacekeeping operations; all declined to participate. Tharoor, supra note 27, at 62.

The former UN Secretary-General, Boutros Boutros-Ghali, noted in connection with the
willingness of member states to contribute to the UN mission in Somalia, "unmistakable signs of fatigne
among the international community." James, supra note 42, at 258,

Article 43 of the UN Charter foresees special agreements whereby member states undertake to
make armed forces, assistance and facilities available to the Security Council for the purposes stated
in Article 42, not only on an ad hoc basis but on a permanent basis, According to the 1992 Secretary-
General's Report, "[u]nder the political circumstances that now exist for the first time since the Charter
was adopted, the long-standing obstacles to the conclusion of such special agreements shouid no longer
prevail." In the opinion of the former Secretary-General, the ready availability of armed forces on call
could serve, in itself, as a means of deterring breaches of the peace since a potentiaf aggressor would
know that the Council had at its disposal a means of response. While the forces envisaged under Article
43 "may perhaps never be sufficiently large or well enough equipped to deal with a threat from a major
army equipped with sophisticated weapons," they would be useful "in meeting any threat posed by a
military force of a lesser order.” Agenda for Peace, supra note 27, at 7. However, such forces are not
likely to be available in the foreseeable future, /4.

There is currently an enormous gap between mandates and means. As it leamed in Rwanda in 1994
and the Bosnian 'safe areas’ in 1993, the Security Council can routinely pass resolutions without being
obliged to provide the troops to implement them. When the troops are found, they too often need to be
equipped, usually with unfamiliar equipment, and trained, tasks for which the UN has no infrastructure
and which it conducts by improvisation. When troops are finally found, equipped and deployed, their
govemments have to be paid, an obligation in which the UN is increasingly falling behind. In 1995, the
Secretary-General was obliged by a severe shortage of cash to suspend all repayments to troop- and
equipment- contributing countries. Tharoor, supra note 27, at 63, In 1992, the unpaid arrears towards
peacekeeping operations stood at over $800 million, which represents a debt owed by the UN to the
troop-centributing countries. Patterns of payment by member states are "unacceptably slow." 4genda
Jfor Peace, supra note 27, at 8.

According to the former UN Secretary-General, the cumrent peacekeeping problems concemning
fogistics, equipment, personnel and finance "could be comrected if member states so wished and were
ready to make the necessary resources available." /d. at 8.

¥4 For example, in 1994, the Secretary-General informed the Security Council that peacekeeping
commanders would need 35, 000 troops to deter attacks on the safe areas in Bosnia and Herzegovina
created by the Security Council. Member states authotized 7,600 troops and took a year to provide
them. In Rwanda in 1994, faced with evidence of genocide, the Security Council unanimously decided
that 5,500 peacekeepers were urgently needed. But it took nearly six menths for member states to
provide the troops, even though 19 Govemments had pledged to keep 31,000 troops on a stand-by basis
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Furthermore, UN peacekeeping operations have become politically,
administratively and logistically more complex. Peacekeepers are now more
likely to be deployed in intra-state conflicts; all but 2 of the 19 operations
established since January 1992 relate to such situations.!’* In some cases
there is no peace to monitor and the acceptance by the parties of the UN role
and mandate is less than wholehearted.* On occasion the UN is required
to act in situations where there has been a virtual breakdown of the political,

155 Peacekeeping, supra note 112, at 2. Internal missions, which take place throughout zlt or part
of a national jurisdiction, are to be distinguished from those which operate at a border - whether de jure
or de facto - demarcating one sovereign jurisdiction from another and in relation to a difficulty that
exists between them. The belief that operations of the latter type exemplify traditional or classic
peacekeeping is widespread.

During the post-Cold War period, the UN has more or less exercised a monopoly over
peacekeeping. It lists 21 missions established between 1988 and 1995 (compared with ihirteen in the
previous 40 years.) Of these, no fewer than eighteen may be counted as internal. Moreover, of the three
border missions set up during this period, only one now subsists - that between Iraq and Kuwait.
Undoubtedly, therefore, the current trend in peacekeeping has a marked internal emphasis, James, supra

: note 42, at 242. ) - ’

1 In most circumstances, borders are likely to present an operational context which is more

: straightforward than that encountered by an internal mission. However, there have been dramatic
exceptions: the peacekeepers who were caught up in the Six Day War of 1967, the military observers
who suffered cross-fire on the Suez Canal for eighteen months during the 1969-70 War of Attrition, and
the ease with which Isracli forces swept through UN lines in south Lebanon in 1982, But the stability
which usually attends an intermational demarcation line means that border missions generally have a
relatively quiet life. /d. at 243. .

The greater complexity characterising an internal mission does not necessarily mean that
difficulties are inevitable. The Commonwealth Monitoring Force in Rhodesia/Zimbabwe was a great
success; the UN role in Cyprus has been, arguably, crucial for the maintenance of internal - and,
therefore, international - peace; and in West New Guinea the UN did precisely what was asked of it.
After the Cold War, some now completed internal operations had a very positive impact, perhaps most
notably, the UN operation in Namibiz in 1989-90. Consequently, it can be maintained that an internal
environment does not always prove operationally disagreeable for peacekeepers. Id. at 243-44.

However, UN peacckeeping missions which have failed to implement their mandates, or over
which 2 question mark currently hangs, have without exception been elicited by deep-rooted and usually
rather unstructured internal conflict. In short, by civil wars, The only case in the UN pre-Cold War
history which is comparable with its recent involvement in civil wars is its role in the Congo. That
operation can legitimately be presented as having had some success. But it was also a very controversial
affair, so much so that the despatch of many more missions in similar situations was widely assumed
to be unlikely. I at 260. Civil conflict engenders particularly bitter passion. Internal politics is also
subject o a fluidity which means that any peacekeeping mission is likely to be buffeted by the changing

- balance of local advantage, Partly for that reason, the promises made by the parties to such conflicts
- tend to be especially fragile. Peacekeepers can almost expect to find themselves treated as capriciously,
as means to be used by the disputants rather than as the executors of an international agreement which
must, if at all possible, be honored. 14, at 262,

- "% The UN operation in Somalia was withdrawn in haste in 1995, following attacks on UN
peacekeepers by the wamring factions. See ] ames, supra note 42, at 242,
7 Peacekeeping, supranote 112, at 2. The limitations of peacekeeping in situations where there is
cace to keep were demonstrated during the summer and early autumn of 1995, when UN
eepers were pushed aside as Bosnian Serbs took the 'safe areas' of Srebrenica and Zepa, and again
roatian forces overan the former UN Protected Areas in Krajina. Tharoor, supra note 27, at 52.
1181001, @ Special Assistant to the UN Under-Secretary for Peacekeeping Operations, writes that "Blue
elmets stood by in frustrated impotence or were taken hostage as atrocities and human-rights abuses
ommitted barely out of earshot.” J4 at 52.
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administrative and judicial systems."” In these circumstances, member

states are showing increasing unwillingness to provide troops for UN
operations, !

The widespread criticism of UN efforts in situations where there

was little peace to keep - particularly in Somalia, former Yugoslavia and
Rwanda - lies directly behind the calls for retreat to a simpler era. Amidst
50 many voices urging the UN to go "back to basics," it is likely that it will
be a long time before the Security Council again authorizes another of the
hybrid operations whose ever-mounting scope spiralled seemingly out of
control in a flurry of Security Council resolutions in 1992 and 1993 5 At
arecent international conference entitled "Peacekeeping in a Revolutionary
World," Professor Theodor Meron spoke about the "unrealistic expectations,
inevitably followed by a measure of disillusionment" that had been
associated with recent UN peacekeeping operations. He noted that the UN
had often been given tasks "that the UN forces had not been authorized,
equipped or financed to fulfil."'*° He added that when its mandate did not
cover certain scenarios, like the atrocities that occurred in Srebrenica,
Bosnia, the UN's credibility was further damaged. He called for more
realistic peacekeeping: "limited, consent-based, low risk, observer, wire-trip
type of operations, such as the MFO,¢! remains a possibility for states in the
Middle East."162

In response, the Security Council has adopted stricter guidelines for
authorizing new operations and placed greater emphasis on ending old
ones.'® There are currently fewer than 35,000 UN peacekeepers, and the
cost of UN peace missions in 1996 did not exceed $1.8 billion. '** According
to a UN publication, the emphasis on establishing an end point for the large-
scale deployment of UN peacekeepers is designed to encourage local parties
to take responsibility for their own affairs.!65

%7 Peacekeeping, supra note 112, at 2.

%8 Id. The Irish povernment, for example, produced a recent report on peacekeeping which called
for the development of “a selective response to future requests from the United Nations" for
peacekeeping troops. Id,

1% Tharoor, supra note 27, at 54. .

' Early in 1995 the New York Times, in discussing the firture of UN peacekeeping, stated that
“[r}ethinking and retrenchment are in order. . . There should be a shift back toward more limited
objectives like policing ceasefires. . . UN peacekeeping does what it can do very well. It makes no sense
to continue eroding its credibility by asking it to do what it cannot.” The Future af UN Peacekeeping,
N.Y. TovEs, Jan. 12, 1995, at Al. The New York Time's editorial columns had earlier been very criticat
of UN peacekeeping, especially with regard to Bosnia and Somalia. Tharoor, supra note 27, at 52.

¥ MFO i a multinational peace observer force deployed in Sinai since the signing of the
Egyptian-Isracli Peace Agreement that foliowed the Camp David Accords in 1979,

' Peacekeeping in a Revolutionary World: An International Confzrence, (Cairo, Egypt) (visited
Dee. 12-14, 1995) <http://www.un.org/Depts/DPKO/Missions.htm>

' UN Peacekeeping: Emphasizing Results, supra note 119, at 1.

164

165 ﬁ
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It is apparent that the days of peacekeeping overstretch are over.
In March 1995, former UN Secretary-General Boutros Boutros-Ghali
declared that "[t}he number of United Nations operations, the scale of the
operations, the money spent on operations cannot keep growing indefinitely.
The limits are being reached."'*® The outlook for the near future is that the
UN will undertake fewer new peace operations than it has in the recent past,
while seeking to avoid the kind of ambitious mandates that proved
unachievable in Somalia and Bosnia.'” Efforts will continue, however, to
scrutinize existing operations carefully to determine whether they should be
ended or reduced in size. These steps require a corollary recognition that
alternatives to UN peacekeeping will be needed in some circumstances,
especially where particularly robust military forces are required.!®

TIPH2 as an Example of the New Approach to Peacekeeping

TIPH2 is an indication of the new approach to peacekeeping, which
recognizes the mistakes of the immediate post-Cold War period. Qutside the
framework of the UN, TIPH2 is an example of the developing role of
regional organizations in modern peacekeeping efforts.'® Furthermore,
TIPHZ has adopted a low-key, relatively inexpensive approach to
peacekeeping. TIPH2's realistic expectations in terms of what it can achieve,
is a recognition of the failures of recent over-ambitious UN peacekeeping
missions. Its utilization of civilian and humanitarian efforts to complement
its observation role, is an indication of the growing importance given to
development efforts and the rebuilding of civil society in modern
peacekeeping missions,

1% Tharoor, supra note 27, 53.
" UN Peacekeeping: Emphasizing Results, supra note 119, at 2.
During the immediate post-Cold War era, .
[pJeacekeepers took unprecedented risks, made foreseeable mistakes, suffered an
intolerable level of casualties; govemments, accountable politically for the safety
of their soldiers, cut their losses and proved unwilling to risk additional ones. In
the process we have all learned what peacekeeping cannot do; and yet we cannot
afford to do nothing. The challenge of the future is to define that 'something’ in
terms of what is doable - in other words, to identify how the United Nations ¢can
be enabled to respond to future Somalias and Rwandas while retaining the
support of its member-states,
Tharoor, supra nots 27, at 55. ]
'® UN Peacekeeping: Emphasizing Results, supra note 119, at 2,
'® Five of the six contributing countries of TIPHZ are Evropean, (Sweden, Denmark, Norway,
Witzerland and Italy), while Turkey is seeking admittance to the European Union. Turkey's
niribution of personnel to TIPH2 could even be an attempt by the Turkish government to strengthen
perception of Turkey as a European country. At an EU summit meeting on December 13-14, 1997,
U deferred action on Furkey's application for membership, angering Turkey's prime minister,

ut Yilmaz, who announced that Turkey was freezing political contacts with the Europeans. Stephen
er, With Boeing Deal Turkev Strikac Rank a2 FTT T Tion crnTam  Mas 97 1607 0 1
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I1. THE INCEPTION OF TIPH: THE DELICACY OF THE CITY OF
HEBRON

Opposing historical and present-day claims by Palestinians and
Israelis to the city of Hebron complicate the role of TIPH. Jews date their
arrival in Hebron to approximately 2000 years before the common era when
their Patriarch Abraham purchased the cave at Machpela from a Hittite.'”
This cave was used as the burial site for Abraham, his son Isaac and
grandson Jacob, as well as their wives "' and became known as the Tomb
of the Patriarchs. This complex, parts of which were constructed by King
Herod, the Crusaders, the Mameluks, and the Ottoman Turks over many

centuries, will be referred to, infra, as the Tomb of the Patriarchs/al- .

Ibrahimi Mosque.'” Approximately 1000 years later Hebron served as King
David's initial seat of government for 7 years.'™ Jews have continued to live
in Hebron throughout the millennia, except after being driven out by
massacres, as in 1100, 1517, 1834 and in 1929.' Jews returned to the center
of Hebron'” after Israel captured the city in the 1967 Arab-Israeli War.
Currently some 400 to 500 Jews live in five small enclaves in the city
center,'”

Muslims also revere Abraham!” as the father of Ismael from whom
the Arabs claim descent.'™ Hence Hebron, the city where Abraham lived
much of his life and is buried, enjoys a special status.” Muslim Arabs have
lived continuously in Hebron for some 1300 years,'™ but perhaps their most
weighty claim stems from the fact that their current population in Hebron
(approximately 120,000)"" far outnumbers that of the Jews.

7 Genesis 23:7.

7! Tsr. Min. of Defence, CARTA'S OFFICIAL GUIDE 10 ISRAEL 185 (1986). According to Jewish
legend Adam and Eve are also buried at the site. /4

m Id.

7 Samuel I, v:iv-v. See also Amos Qz, 4 Way to Ease the Pain, THE GUARDLAN, Jan. 16, 1997,
at 15; and Herb Keinon, Jerusalem's Older Sister, JERUSALEM POST, Jan. 17, 1997, at 4.

"7 HELEN BENTWICH, MANDATE MEMORIES, 1918-1948, at 129-48 (1965).

' Tan Black, Likud Government Crosses the Rubicon, THE GUARDIAN, Jan. 16, 1997, at 12.

V6 Ariel Sharon, Sick Joy of Retreal, JERUSALEM PoST, Sept, 29, 1995, at 7. An additional 9,000
Israclis live in the suburbs of Hebron. Newsworld Online - News-In-Depth: A Short History of Hebron.
(visited Sept. 20, 1997) <http://www.newsworld.cbe.ca/mews/indepth>, at 2,

17 See Tan Black, Hebron Deal Signed, THE GUARDIAN, Jan, 15, 1997, at 2.

'™ Herb Keinon, Jerusalem's Older Sister, JERUSALEM POST, Jan. 17, 1997, at 4. Actuaily the Bible
makes clear that Ishmael's father was Abram. Subsequently, God changed Abram's name to Abraham
after which he became the father of the Jews through his son Issac. Genesis 17:7-8.

1% The Arabic name of Hebron, Khalil al-Rahman, means "friend of the Mercifil [Allah)," and
refers to Abraham.

% Herb Keinon, Jerusalem's Older Sister, JERUSALEM PosT, Jan. 17, 1997, at 4.
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IIl. THE TIPH AGREEMENTS

TIPHI

The Israeli and Palestinian residents of Hebron have periodically
been victimized by ethnic violence, principally shootings, hand grenade
attacks, stabbings and stonings.'® In 1994, apparently in retaliation for
attacks he had witnessed, Israeli physician Baruch Goldstein killed 29
Muslim worshippers in a shooting spree at the Tomb of the Patriarchs/al-
Tbrahimi Mosque.'® At the time, the Israeli Defence Forces ("IDF") were
deployed throughout the city as no Israeli redeployment had yet been
negotiated for Hebron. At the behest of the Arab states, the UN Security
Council condemned the massacre and called for measures to guarantee the
safety and protection of the Palestinians throughout the Occupied
Territories, including the establishment of a temporary international or
foreign presence.'® Just such an international presence had been provided
for in an annex to the first interim Israeli-Palestinian peace agreement, the
) DOP_ISS .

Following the Goldstein massacre, Yasser Arafat announced the
3 PLO's withdrawal from any further peace negotiations with Israel, unless
Israel agreed to a presence of international observers in Hebron to provide
security for Palestinian residents.'*® After a month of negotiations a security
agreement was reached between Israel and the PLO."” The PLO

% See, e.g., Jd at 4; CoNor CRUISE O'BRIEN, THE SIEGE: THE SAGA OF ISRAEL AND ZIONISM 603
(1986). -

¥ Jon Immanuel, Two Inseparable Peoples, JERUSALEM POST, Aug. 3, 1995, at 2. American born
Dr. Goldstein fost his own life in the attack. Dr. Goldstein was in full IDF uniform at the time, He had
attained the rank of Captain before his death. Captain David Ramati, On the Edge. Thirty Days in
Hebron with TIPH: A Diary, JERUSALEM PoST, Feb. 17, 1995, at 3. Captain Ramati compiled the diary
‘while serving as a liaison between TIPH and the IDF in Hebron. .
18 UN Security Council Resolution No. 904,
1% In an annex to the DOP, reference was made to the possibility of positioning a peacekeeping
presence in Gaza and Jericho, the territories initially handed over to the PA, although no specific
mention was made of Hebron. DOP, supra note 3, Annex I, 3(d).

% A4 Presentation of TIPH (on file with author), at 1; See David Makovsky, Arabs Halt Talks,
:: Demand More Measures, JERUSALEM PosT, Feb, 28, 1994, at 1.
= ¥ Arafat has sought expanded intemational involvement in the peace process, in the belief that
it will lead to increased pressure on the Israeli govermnment. In fact, Arafat is thought to have sought the
presence of international forces throughout the entire West Bank. Incidents involving foreign nationals
are frequently raised on a diplomatic level and are more likely to be covered by the international media.
The ensuing international pressure is most likely to fall on the Israeli govemment, because Israel, unlike
PA, has the power and infrastructure to address the problem. Interview with Lieutenant Peter Lemner,
Okestman for the Israeli Civil Administration, in Hebron (Qct. 5, 1997). On December 27, 1997, the
alestinian National Authority ratified a proposal by Arafat for the creation of an international force to
be stationed in West Bank areas Israel deems vital o its security, thereby enabling Israel to evacuate
. Arafat’s proposal calls for the deployment of an intemational contingent, similar to the TIPH
ion deployed in Hebron, along the boarder between Israzl and the PA.
€. Isrzeli government rejected the proposal as “a non-starter unworthy of consideration.”
ing to David Bar-Ilan, Communications Advisor to Prime Minister Netanvahu. “Tilts nat a new
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relinquished the idea of a Palestinian police force under Israeli auspices, in
return for an international observer mission.'®® Despite grave doubts about
the mission's viability,’®® and fear-that Arafat wanted to use it to
internationalize the conflict, on March 31, 1994, representatives from both
the PLO and Israel signed an agreement asking Italy, Denmark and Norway
to "provide 160 persons as TIPH personnel...consisting of office staff, field
observers and support personnel™* for a temporary international presence
in Hebron. Established "in response to the unique situation created in
Hebron in the aftermath of the [Goldstein] massacre,"®! the mandate of the
international observer mission was to "assist in promoting stability and in
monitoring and reporting the efforts to restore normal life in the city of
Hebron, thus creating a feeling of security among Palestinians in the city of
Hebron."*? Established on May 8, 1994,"* the mission became known by
the acronym TIPH ("TIPH1").
The tasks of TIPH1 personnel, as set out in the Agreement were:

a. to provide by their presence a feeling of security to the
Palestinians of Hebron;

b. to help promote stability and an appropriate environmert
conducive to the enhancement of the well-being of the
Palestinians of Hebron and their economic development;

¢. to monitor the efforts to restore the safety of Palestinians and

idea. Arafat has put it forward several times in the past years. It’s just as unacceptable now as it was
then. ... Only Istaelis will defend Isracl.” See Jay Bushinsky, Gov't Rejects Arafat Proposal for
International Buffer Force, JErUSALEM PosT, Dec. 28, 1997, at 2.

'8 Alon Pinkas, A Diplomatic Recipe for More Disorder, JERUSALEM POST, Apr. 1, 1994, at B2,

1 Id. Historically, Israel has had mostly negative experience with the UN, in general, and its
peacekeeping missions, in particular. The UN General Assembly, Security Council, and the various UN
agencies have maintained a blatantly hostile attitude toward Tsrael for more than two decades. See
SCHOENBERG, supra note 86, at 251-327.

Israel's frustration with the performance of vartous UN peacekeeping forces has made it wary of
relying on these forces. UNEF I was precipitously withdrawn at the very moment it was most needed,
when Egyptian President Nasser was massing troops in Sinai just before the outbreak of the 1967 War,
Id. Israel has also had a very disappointing experience with UNIFIL in Lebanon. Jd,, at 171. Operating
since 1978 in a region with numerous armed militias and weak governmental control, UNIFIL was
given a vague mandate that proved impossible to carry out. JZ. As a result it was never able to insulate
Israel from attacks and has been criticized as "living proof of the futility of peacekeeping when the
parties concemed deny their cooperation.” UN ASSOCIATION OF THE UNITED STATES OF AMERICA, ISSUES
BEFORE THE 37TH GENERAL ASSEMBLY OF THE UNITED Nations 12 (Donald J, Puchala & Frederic
Eckhand eds., 1982); Se¢ also SCHOENBERG, supra note 86, at 171-78. In certain instances, UNIFIL was
also blamed by Israel for collaborating with the PLO. See id. However, similar accusations of
collaborating with the enemy have been raised against most peacekeeping missions. Interview with
Krister Lindholm, TIPH2 Deputy Head of Division, Research-Analysis-Inforinaiion, in jesusulem (Nov.
1997).

% Agreement on the Temporary International Presence in the City of Hebron [hereinafter TIPH1
Agreement] (on file with author) (Isr.-Pal., Mar. 31, 1994) art. A(2).

Y1 at 1.

192 Id. at art. A(2).

191 s n Ay Y. Y.
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events affecting it and the return to normal life in the city of
Hebron; and
d. to provide reports...."**

The Agreement also required TIPHI to report "on specific events -
to a Joint Hebron Committee ("JHC"),"' comprised of two representatives
each from the Palestinian and Israeli sides; to report periodically to a Joint-
Israeli-Palestinian Liaison Committee established by the DOP,™ and to
"provide periodic reports to the Chair of the Ad Hoc Liaison Committee of
the Donor [countries]."'”” The Agreement specified that the senior
Palestinian representative on the JHC would be the Mayor of Hebron, and
that the senior Israeli representative would be the head of the Civil
Administration in the District of Hebron.'® A representative of TIPH]
would be "invited on a bi-weekly basis to participate in the JHC meeting in
order to report on the TIPH[1] activities."'*

TIPHI complied with the UN definition of peacekeeping established
in "An Agenda for Peace." TIPH1 was deployed with the consent of both
Israel and the PA and sought to "expand the possibilities for both the
prevention of conflict and the making of peace"® by providing a feeling
of security to the Palestinian residents of Hebron.” TIPH1 can be defined
as a peacekeeping observer mission as opposed to a peacekeeping force, in
that it consisted of unarmed policemen and civilians rather than the lightly
armed infantry units of a peacekeeping force.? TIPH1 was markedly less
ambitious than recent UN peacekeeping missions in former Yugoslavia,
Somalia and Haiti. Consistent with its status as an observer mission, TIPH1
did not fulfill many of the traditional peacekeeping roles of UN missions,
such as separating hostile forces, monitoring a cease-fire agreement, or
maintaining neutral demilitarized zones.*” In seeking to improve both the
welfare and the economic situation of the Palestinians, TIPHI carried out

a role more commonly associated with recent UN and regional civilian
missions.2*

%

s';'%
3

1% TIPHI1 Agreement, supra note 190, art. 3.
Y5 Il at art. 5(a).
14 at art, 5(b).
" Id, atart. 5.
C " I, atant, 5(a).
I,

** Agenda for Peace, suprq note 27, at 3.
m:TIPHl Agreement, supra note 190, art, A(1).
* See The Blue Helmets, supra note 30, at 8.
ee supra note 35 for peacekeeping roles.
See supra notes 43, 47. 50. 51. and 52 for civilian micciane




314 Wisconsin International Law Journal

The Performance of TIPHI

Initially, TIPHI's deployment generated some complaints,
particularly from the IDF. IDF soldiers remonstrated that TIPH was biased
against Israel. Former IDF liaison with TIPH1, Captain David Ramati,?**

.observed TIPHI's performance during the regular Friday rioting in
Hebron:%

The Arabs throw bottles and stones at the Israelis using the TIPH
Cameraman and observers for cover. The TIPH move into the
center of the junction and stand between the Israelis and the
Arabs. I tell the Israel commander not to shoot into the crowd for
fear of injuring the observers. I protest to the TIPH team
commander in the field that his men are obstructing rather than
observing. He tells me that obstructing the Israclis is exactly what
they are ordered to do. He says that they will protect the Arabs
with their bodies against the depredations of the Israeli army...2*

Former TIPH! personne! readily admit, in retrospect, that
Palestinian rioters were able to use its observers as cover for their attacks on
Israelis.?® In a diplomatically embarrassing incident, the then Chief
Operations Officer of TIPHI, Norwegian Colonel Knut Hansen, travelled
to Gaza for a private meeting with Yasser Arafat. According to former IDF
liaison, Captain Ramati, the TIPH] official had represented himself as the
Head of Mission and called on Arafat to extend the TIPH mandate in

5 Ramati lives in Qvriat Arba, a major Jewish settlement on the outskirts'of Hebron. He was the
IDF Liaison with TIPH] for thirty of the 120 days of the TIPHI mission. Interview with Lars Narfeldt,
TIPHZ Division of Research-Analysis-Information, Jerusalem (Dec. 25, 1997) [hercinafter Narfeldt(4)].

¥ According to two former TIPHI observers, rioting in Hebron during the TIPH1 mandate period
was a regular occurrence every Friday, after the Mustim prayer service. These riots always took place
in "Police Junction." Interview with Daniel Gunderson, TIPH2 Observer, in Jerusalem (Nov. 6, 1977);
Interview with Harald Bugge, TIPH2 Observer, in Jerusalem (Nov. 11, 1997); Ramati, supra note 183,
at 3.

Despite the Mayor's repeated claims that he is unable to stop the weekly Friday demonstrations,
an unidentified TIPH observer noted that it "has become painfully obvious to TIPH that the mayor is
fully capable of stopping things when it is to his advantage to do s0." . at 5. Ramati writes that during
one Friday riot, "[2] white car with Arab plates drives into the center of the demonstration. Someone
from inside the car talks to the crowd and within five minutes they disperse.” The implication is that an
order from the Mayor's office had effectively ended the rioting. See id

7 The video footage of this and other incidents were tumed over to the IDF by TIPH, TIPH
pointed out that the same group of young Palestinian men instigated the violence every Friday morning.
Ramati, supra note 183, at 3.

3 Steve Rodan, Hebron Diary: Observing the Hebron Observers, JERUSALEM PosT, Feb, 17, 1995,
at 8.

Today, TIPH2 would behave differently should it face a similar situation. TIPH2 personnel would
film the entire event, and not just the activities of the IDF. Furthernmore, TIPH2 observers would station
themselves to the side of the riots, and would not place themselves between the rioting Palestinians and
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Hebron*® Further allegations were made that TIPH1 was used by terrorists
to deliver threats of attacks on Jewish targets?'® or to unwittingly assist in
the ambush of IDF patrols.?!! This conduct may have been the result of

- Palestinian threats against TIPHI observers®'? made tangible by the torching
of one of their cars.*” TIPHI withdrew from Hebron upon the expiration of
its mandate on August 8, 1994, following the failure of the PLO and Israel
to reach an agreement on its extension.?"

The Interim Agreement and the Hebron Protocol

The major transitional agreement in the Israeli-Palestinian peace
process, the Interim Agreement on the West Bank and Gaza Strip ("Interim

2% TIPHI claimed that Colonel Hansen had visited Chairman Arafat in Gaza on “his own
authority" and not as a TIPHI member. Gunderson, supra note 206, Hansen was photographed at the
meeting with Arafat and this photo was sent to the IDF Liaison Unit in Hebron, Uneificiatly, the IDF
gave Norway three days to recall Hansen or he would be declared persona non grata. Ramati, supra
note 183, at 9.

210 Id :

Ramati writes that at a meeting bétween the IDF and TIPH1 officials, "[t]he TIPH Haison hands
us a letter given to TIPH and to be delivered to Prime Minister Rabin. It threatens that if the Jews do
not give up the city of Jerusalem within 72 hours the terrorist organization will make a suicide attack
on the settlers or the army. The letter is signed the Abraham Mosque Martyrs Unit. . . " Jd. at 4.
1 14, at 4. Ramati describes one such incident in his diary:
All is quiet [in Hebron] until the early evening when we receive a call

from TIPH HQ that there is a riot near the Arab hospital and that the IDF are

rampaging.... The IDF is confused claiming that there are ne patrols in the area.

.- - As we approach the junction leading to the Hospital we spot a land mine and

some booby traps, We take cover, sending the jeep to the rear. Suddenly a

concussion hand grenade is thrown from the Rooftops. . . . The TIPH complaint

was passed on 10 us through their Arabic interpreter, the Palestinian Arab.
- ld
2 According to Ramati, "[u]nofficially a TIPH observer confides. . . that they [TIPH1] have
‘eceived threats from the Arabs of Hulhoul. In effect they have been told that if they do not extend their
patrols to Hulhoul they will be aitacked by the Arab terrorists.” J4. at 4.
* Id. Following a Palestinian terrorist attack on a Jewish family near Kiryat Arba and an IDF
curfew on the city of Hebron, two demolition charges were placed on either side of TIPH headquarters,
However, it is not clear whether these were placed by Arabs or Jews. /d. at §.
24 After serving for thirty days as the IDF liaison with TIPH1, Captain Ramati wrote:

TIPH(1] has failed in its purpose. It has not reported objectively on what has

happened here; it has not even begun to understand the history and the human

aspect of the struggle. . . , If they [TIPH1] had stayed for another year things

could have worked out. The absolute lack of contact between the Jewish
.~ community and TIPH[1] was totally counterproductive.

ati, supra note 183.

TIPHI officials admit that the TIPH] mission was not as organized as TIPH2 is now,
ermore, they explain that the political situation at the time made it more difficuit fuor the TIPH1
T o operate effectively. TIPH! was deployed during the final period of the Intifada (Hebron was
Qf the last cities to carry on the Intifada). The presence was established as a "rescue mission” to get

process back on track afier the Goldstein massacre. Consequently, everything was done in a
Barely five weeks passed between the agreement on the mandate, and TIPH1's deployment in
Gunderson, supra note 206; Bugge, supra note 206, TIPH] was very young and inexperienced.
as leamned from TIPH1's mistakes. Interview with Lars Narfeldt, TIPH2 Research-Analysis-

Division, Jerusalem (Nov. 6. 1997 Fhereinafter Narfaldn\1
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Agreement"), was signed on September 28, 1995. It called for partial

redeployment of the IDF from Hebron. Article VII, Chapter 10 of Annex

I, sanctioned the establishment of a new temporary international presence
in the city to be implemented thereafter 23

However, it was only in the most recent interim agreement, the
Protocol Concemning the Redeployment in Hebron ("Hebron Protocol"), that
TIPH2 was actually authorized.? The Protocol was the first interim
agreement reached by the Netanyahu Government, under pressure from the
US. In addition to reinvigorating the peace process, one of the main
purposes of this agreement was to reduce the friction between the IDF and
the Palestinian residents of Hebron by redeploying the IDF from 80 percent
of the city, while simultaneously protecting the small Jewish community
and its major holy sites.?"” In a provision entitled "Normalization of Life in
the City," both sides "reiterate their commitment to maintain normal life
throughout the City of Hebron and to prevent any provocation or friction
that may affect the normal life in the city."?'® This end is to be achieved by
taking "all steps and measures necessary."?*

The Hebron Protocol contains a map of the city indicating the
boundaries of H-1 and H-2, the Palestinian and Israeli controlled sectors, as
well as police stations, checkpoints, and the routes for the Joint Patrols.?®
The Palestinian Police are assigned public order responsibilities in H-1,2!
while Israel retains responsibility for the overall security of Israelis as well
as all powers and responsibilities for internal security and public order in H-
2.2 Palestinian Police stations or posts, staffed by a total of up to 400
police,”® with enumerated weaponry, are empowered in area H-F* The

2% Interim Agreement, supra note 3.

26 Weiner, The Hebron Protocol, supra note 12, at 206.

*1 See Hebron Protocol, supra note 3, at 660; Weiner, supra note 12, at 206, The IDF
tedeployment from most of the city of Hebron was designed to take the IDF out of daily contact with
most Palestinian residents of Hebron, Jd. Specific responsibility is assigned to the Palestinian Police to
protect four Jewish holy sites in H-1, and the visitors to these sites are to be accompanied and protected
by 2 Joint Mobile Unit. Hebron Protocol, supra note 3, art. 6.b, at 9.

2% 14, art. 7.a, at 5.

2% 14, art. 7.b.1-2, at 9.

2 14, at Appendix 1.

2 Id, art. 2.a(1),(2), at 5.

2 Id. Ysrael reserves the right to conduct hot pursuit and pre-emptive raids inside H-1 based on
the Interim Agreement. Herb Keinon & Alon Pinkas, IDF Removes 2 Roadhblocks in Hebron: Biran
Attenipts to Reassure Settlers but Presents no Maps, JERUSALEM POST, Oct. 3, 1995, at 1; see Eric Silver,
Hebron Deal Ends Months of Wrangling, THE INDEPENDENT, Jan. 1, 1997, at 7; see Daniel Reisner, The
Hebron Agreement, THE JUSTICE, Mar. 1997, at 14; see Interim Agreement, supra note 3, art. X 4, at 14,
art. X111, at 16. Thus far Israel has not made use of these rights in other evacuated cities. Herb Keinon
& Alon Pinkas, IDF Removes 2 Roadblocks in Hebron: Biran Attempts to Reassure Settlers but Presents
no Maps, JERUSALEM PosT, Oct. 3, 1995, at 1.

# The Protocol requires the Palestinian Police to, "ensure that all Palestinian policemen, prior to
their deployment in the City of Hebron, will pass a security check in order to verify their suitability for
service, taking into account the sensitivity of the area.” Flebron Protocol, supra note 3, art. 5.¢, at 8.

220 Frd s & as T
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Hebron Protocol situates Palestinian Police checkpoints in H-1, forming a
buffer zone adjacent to H-2 "to enable the Palestinian Police, exercising
their responsibilities under the Interim Agreement, to prevent entry of
armed persons and demonstrators or other people threatening security and
public order, into the above mentioned area."?*

Various cooperative efforts, including "Joint Mobile Units" and
"Joint Patrols," assist the checkpoints in preserving order along the line that
divides H-1 from H-2 and on major roads.” A "Joint Coordination Center,"
headed by senior officers of both sides, was established to coordinate the
mutual security measures in the city.?®’ In addition, the Palestinian Police
are authorized to create four "Rapid Response Teams" of up to 16
policemen each, to control special security situations arising in H-1.228

The Protocol also transfers to the PA certain civil powers and
responsibilities for sanitation, health, postal delivery, traffic and education
for all residents of Hebron except for the Israelis living in H-2.2% Also
specified are limitations on construction in H-1 regarding the height of
buildings, which might conceivably be used for sniping into H-2, and
limitations on construction of factories that could adversely affect the
environment.=° : =

TR G il

% Hebron Protocol, supra note 3, art, 3.b, at 6; Eric Silver, Hebron Deal Ends Months of
Wrangling, THE INDEPENDENT, Jan. 1, 1997, at 7. This has not prover to be an effective deterrent during
- the weeks of daily Palestinian rioting that followed the disagreement over Har Homa. Indeed the entire
struecture of security cooperation in the Protocol which is aimed at "preventing any provocation or
friction that may affect the normal life in the city" (Hebron Protocol, supra note 3, art. 7.a, at 9) appears
~. 1o have been ignored by the PA in permitting, and according to some repotts, encouraging these rioters.
. See Ian Black, Nails Hummered into Coffin of Peace, THE GUARDIAN, Apr. 2, 1997, at 7. As regards
* security cooperation, Israel is apparently hedging its bets. Following shooting attacks by the Palestinian
Police, the IDF has prepared contingency plans and carried out fraining exercises to prepare for entering
the areas under Palestinian self rule. (See Arich O'Sullivan, JDF Training for War with PA, JERUSALEM
PosT, Sept. 28, 1997, at 1; see, e.g., (BBC Short Wave Broadcast), Ha'aretz, Tel Aviv, Nov. 26, 1996)
Although the government has rejected their assessment, Israeli Military Intelligence and the General
Seourity Service have steadily warned of the likelihood of a new Palestiniar uprising characterized by
gun-battles with Palestinian forces, See Arieh O'Sullivan, IDF Training for War with P4, JERUSALEM
ST, Sept. 28, 1997, at'1, :

s' ”‘;nterim Agreement, supra note 206, Annex I, art. 111.4-5; art. 4.a-d, at 6-7; Silver, supra note
5,at 7,

! Hebron Protocol, supranote 3, art. 4.f,, at 7.

22 1d, art, 5.b, at §; Silver, supra note 225, at 7.

™ See Hebron Protocol, supra note 3, art. 10,a-b, at 10,

.33" I, art. 11, at 11; Silver, supra note 225, at 7. Additional specific provisions apply to the
cture such as the electricity grid and the flow of traffic on the roads (see Hebron Protocol, supra

att. 12-13, at 12), municipal inspectors (Jd., art. 14, at 13}, the location of offices of the
an Council (J4.. art 15, at 13} and tha nrawvician nf munnisinal comdisae 14 as 16 ar 143
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77PH2

Norway®! had committed: itself to participation in the TIPH2
mission through its vital involvement in the peace process from virtually the
outset.”? During the months between the Interim Agreement and the Hebron
Protocol, the PA and the government of Israel called on Norway to establish
a TIPH-style mission composed entirely of Norwegian personnel, to serve
as an advance party ("Advance Party") in "anticipation of the Israel
redeployment in Hebron"? and in preparation for the forthcoming TIPH?
mission, which was scheduled to commence upon the IDF's redeployment
from H-1.¢ The TIPH2 Advance Party was established in Jerusalem on
April 29, 1996.% It was comprised of twelve members and its Head of
Mission was a police commissioner who had been appointed by the
Norwegian Ministry of Foreign Affairs.2 Pursuant to an enabling
agreement signed on May 9, 1996, the Advance Party undertook the
planning and development of TIPH227 and began operating in Hebron on
May 12, 1996. From the time the Advance Party's three month mandate
expired on August 12, 1996, its authorization was renewed on a monthly
basis five times.2? :

Due to protracted negotiations over the terms of the Hebron
Protocol, Israeli redeployment from H-1 did not take place until January 17,

Norway, Finland and Sweden. Iceland, which has no armed forces, is not included in the discussion,)
During the past thirty years the Nordic countries have developed extensive institutional and operational
cooperation in peacekeeping. Jaana Karhilo, Redesigning Nordic Military Contributions to Multilateral
Peace Operations, SECURITY AND CONFLICT 101 (1995).

2 4 Presemtation of TIPH, supra note 186, at 2. In early 1993 the Norwegian Foreign Minister
in effect adopted the secret negotiations that led to the DOP. MAKOVSKY, supra note 2, at 21-22. In
addition, Norway was 2 state witness to the Interim Agreement. Intetim Agreement, supra note 3, art,
XXI at 29, '

%3 Agreement on the Temporary Intemational Presence in the City of Hebron (Advance Party)
[lsr.-Pal., May, 6, 1996] [heteinafter Advance TIPH Agreement] (visited Sept. 25, 1997)
<http:/www isragl-mfa. gov.il/peace/tiphS96.himl>, art, 2. ’

™ A Presentation of TIPH2, supra note 186, at 2; Interview with Stein Ulrich [hereinafier
Ulrich(1)), former TIPH2 Head of Mission, in Hebron (Sept. 11, 1997). Ulrich was the TIPH2 Head of
Mission from the inception of the presence until November 1997, When his term of duty finished he
was replaced by Tronda Prytz, aiso a police officer from Norway. Narfel dt(4), supra note 205.

5 Ulrich(l), supra note 234, . ’

38 Id

237 Id.
B8 4 Presentation of TIPH. sunra note 18 2+

T —

i
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1997.2° On January 21, 1997, a new agreement was signed between Israel
and the PA which superseded the previous agreement of May 9, 1996. The
Agreement called for Norway, Italy, Denmark, Swec.len, Switzerlanc'i a}nd
Turkey to provide up to 180 personnel**! for TIPH2, with Norway retam{ng
the role of coordinator. The Agreement also set the initial mandate period
at three months, automatically renewable for an additional period of three
months, unless otherwise agreed by the parties.2*2 With the consent of both
sides, TIPH2 may extend the period or change the scope of its operations.2

The TIPH2 Mandate

: The TIPH2 Agreement, signed over two years after the Goldstein
% massacre and following the conclusion of the Interim Agreement and the
i Hebron Protocol, was negotiated in a vastly different atmosphere from that
£ in which the TIPH1 mission was established. Thus, the TIPH2 Agreement
acknowledges the increased stability in-the city of Hebron since the
Goldstein massacre,™* as well as the transfer of the greater part of the city
from IDF to PA administration. The new agreement also demonstrates a
more realistic expectation of TIPH's role in the city, perhaps as a response
to the mixed performance of TIPH1 24

0 The Hebron Protocol was negotiated over many months with frequent breakdowns during which
the entire peace process appeared on the verge of disintegration. Nevertheless, this agreement was
finally signed on January 17, 1997 (Hebron Protocol, supra note 3, at 14) and thereafter endorsed by
the Israeli Cabinet (Tan Black, Likud Government Crosses the Rubicon, THE GUARDIAN, Jan. 16, 1997,
oat 12) and Knesset (legislature). IDF Begins Hebron Redeployment, JERUSALEM PosT, Jan. 17, 1997,

at 1; see Patrick Cockbum, Jsraeli Troops Begin Hebron Pull-out, THE INDEPENDENT, Jan. 17, }99?', at

" 14. Five members of the PLO Executive Committec either expressed opposition to or voiced

reservations about the Protocol (Voice of Palestine (BBC Short Wave Broadeast), {ericho, J_an. }6,

' 1997) and Arafat was saved from a likely rejection of the Protocol by the Palestinian Legislative

Council ("PLC") by the fact that this institution is not empowered to vote on agreements between the

PA and Isracl. See Interim Agreement, supra note 3, art, 9; Jon Immanuel, Hebron Agreement: PA
Counsellors Decry Lack aof Debate, JERUSALEM PosT, Jan. 17,1997, at 3. )

¥ The Agreement on the Temporary International Presence in the City of Hebron fIsr.-Pal,,

January 21, 1997], art. 2, Israel Ministry of Foreign Affairs (visited Jan. 27, 1997) <http://www.Israel-

fa gov.il/peace/tiphl 97 htmi> fhereinafter TIPH2 Agreement]. As of Deoem[aer 25, 1597, only -132
staff members were employed by TIPH2. Narfeldt(4), supra note 205. According to TIPH2 of'ﬁm?ls,

reduction in the number of TIPH2 personnel sent by the contributing countries may be an indication
f the host countries' dissatisfaction at the current state of the peace process. See id.; Interview with Jan
ore Savic Khutsen, TIPH2 Division of Research-Analysis-Information, in Jerusalem (Dec. 9, 1997);
nterview with Elena Hansteensen, Former Member of TIPH2 Division of Research-Analysis and
niernal Information, in Jerusalem (Dec. 9, 1997).
. M TIPH2 Agreement, supra note 241.

w0 Id,

* The provision contained in the TIPH1 Agreement stating amongst the tasks of TIPH personnel,
monitor the efforts to restore the safety of Palestinians and events affecting it and the retumn to

al life in the city of Hebron. . . . ", is not present in the TIPH2 Agreement. TIPH] Agreement,
SUDrannte 100 aet 26a% Thaen oo oo o __ s ¢ m—— -
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The TIPH2 Agreement™® outlines the tasks of TIPH2 personnel as
follows: : :

Y

a. to promote by their presence a feeling of security to the
Palestinians of Hebron;

b. to help promote stability and an appropriate environment
conducive to the enhancement of the well-being of the
Palestinians of Hebron and their economic development;

¢. to observe the enhancement of peace and prosperity among
Palestinians;

d. to assist in the promotion and execution of projects initiated by
the donor countries;

€. to encourage economic development and growth in Hebron:

f. to provide reports as set out in paragraph 7 [TIPH2 Agreement];
and

g. to co-ordinate its activities with the Israeli and Palestinian
authorities in accordance with paragraph 7 [TIPH2 Agreement}.2*

Several modifications between the TIPH!1 and the TIPHZ
agreements are noteworthy. First, the TIPH2 Agreement contains a new
provision not present in the TIPH1 agreement which states that TIPH2
personnel will not "interfere in disputes, incidents or the activities of the
Israeli security forces or the Palestinian police."*® While the TIPHI
Agreement specified that TIPH1 personnel "shall have no military or police
functions,"* the added provision contained in the later agreement
highlights the Palestinian and Israeli desire to ensure that TIPH2 operates
strictly as an observer force, without the authority to interfere in the work
of officials from either side or the ability to act meaningfully in the event of
disputes or incidents.

Second, rather than assigning TIPH2 the task - as stated in the
TIPHI Agreement - to "provide by their presence a feeling of security to the
Palestinians of Hebron,"* the TIPH2 Agreement requires TIPH to "promote
by their presence a feeling of security to the Palestinians of Hebron."!
While a seemingly minor variation in wording, this discrepancy iu the two
agreements may be seen as a recognition of TIPH's limited ability to

el /7

*7 TIPH2 Agreement, supra note 241, Therefore, TIPH2 is monitoring how the Palestinians are
treated and not problems in the Hebron Protocol.

¥ Id. at art, 3. The Memorandum of Understanding on the Establishment of a Temporary
Intemnational Presence in Hebron [hereinafter Memorandum of Understanding] states in Article B(6) that
*[m]embers of TIPH will not interfere in disputes or incidents. . , [which) will be reported immediately
to the TIPH HOM [Head of Mission]." The Memorandum of Undesstanding, [Nor.-Swed.-Den.-Turk.-
Switz.-Italy, Jan. 30, 1997]. at art. B(6).

M TIPH] Agreement, supra note 241, art. 2,

0 TIPH! Agreement, supra note 190, art. 3(a). =
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significantly alter the situation of the Palestinian residents of Hebron, and
the more realistic expectations that accompanied the inception of TIPH2.

Third, Article 1 of the TIPH2 Agreement states that "[{]n all its
activities, TIPH will relate to Hebron as one city."?* This new stipulation
is in response to the IDF redeployment in Hebron in January 1997. While
providing security for the Jewish residents of Hebron, the continued, if
much reduced, Israeli presence effectively divides the city between IDF and
PA controiled areas.™ The requirement that TIPH2 relate to Hebron as a

_single city may reflect Palestinian fears that Israel views its redeployment
in Hebron as a permanent solution. The Palestinians, who clearly covet
control over all of the city of Hebron in ary final settlement, do not want
the establishment of TIPH2 to sanction the perpetuation of the status quo in
the city, thereby prejudicing the Palestinians' future right to claim ali of
Hebron for themselves. Furthermore, the requirement that TIPH? relate to
Hebron as one city is also in keeping with the official government policies
of the donor countries, who view the entire West Bank as occupied territory
from which the IDF should redeploy under any final settlement, unless the
PA agrees otherwise.?* : <

Article 5 of the TIPH2 Agréement confers a new role to the TIPH2

- mission, not imparted to TIPHI, "to encourage economic development and
growth in Hebron."* TIPH2 acknowledges that it is not performing this
part of its mission.”” Article 5(d) of the TIPH2 Agreement assigns TIPH2
the task "to assist in the promotion and execution of projects initiated by the
donor countries."* However, the donor countries have not provided TIPH2

2 Jd. at art. 1. Consequently, the mission operates equally in the H-1 and H-2 sectors. 4
_ Presentation of TIPH2, supra note 234, at 2.
3 See supra notes 220-30. .

" 4 See Interview with Senior Israel Ministry of Foreign Affairs Official, supra note 239.

. 7 Interview with Stein Ulrich, Former TIPH2 Head of Missioty, in Jerusalem (Oct. 2, 1997)
 fhereinafter Ulrich(2)].
_ ™ TIPH2 Agreement, supra note 241, art. 5{c).

#7 Ulrich(1), supra note 234, TIPH2 personnel stress that the mission's failure to fulfill this part
of its mandate is not due to any lack of desire on the part of TIPHZ. Rather, the omittance is pethaps due
to-the administration and personnel constraints of the mission. Currently, the TIPH2 administration is
focused on its observation tasks rather than its economic role and in order to fnake a substantial

mtribution to the economy of Hebron, TIPH2 would require an entirely new set of personnel to
coordinate the projects. Nevertheless, TIPH2 officials claim that efforts are being made by the mission
10 introduce multinational projects sponsored by the contributing countries which TIPH2 can assist.
utsen), supra note 241; Hansteensen, supra note 241. However, as of December 1997, the reviewer
d received no indication that these efforts had resuited in any substantial progress. Furthermore,
PH2 would be unable to meaningfully contribute to economic development and growth in Hebron
ithout increased expertise and human resources. In the opinion of the reviewer, the TIPH2 mandate
unreatistic in expecting the mission to significantly "encourage economic development and growth
Hebron." The small scale development projects which TIPH2 has initiated are a more realistic option.
3 Ulrich(1), supra note 234. While some projects are being sponsored by the participating
EQvemments, these are on a country-by-country basis and there are currently no joint projects. /4, On
Bthe ‘Tsraeli side, there is disappointment at TIPHZ's ineffectiveness in developing the Palestinian
ECONOMY in Habram Alcncnac ccdeo st o _ . _ s . - - T - .
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with any multinational projects to assist.>*® Consequently, TIPH2 has taken
it upon itself to introduce some small scale development programs financed
by surplus funds diverted from the TIPH2 operating budget.2 Funding is
directed towards voluntary, non-controversial programs for the
underprivileged sectors of Palestinian society in Hebron, including women,
the poor, and especially the Palestinian residents of H-2, which is the most
impoverished and least developed section of the city.!

Finally, the TIPH2 Agreement institutes changes in the composition
of the JHC. In accordance with the new authority of the Palestinian police
in the city of Hebron,* the Palestinians are represented on the JHC by the
Palestinian Police Commander in Hebron rather than the Mayor of Hebron,
who is specified as the senior Palestinian representative in the TIPHI
Agreement. The removal of the Israeli Civil Administration from Hebron
under the Interim Agreement is reflected in the Israeli representative to the
JHC who is no longer drawn from the Israeli Civil Administration, as was
the case under the TIPH1 Agreement, but rather from the Israeli military. It
is important to note that under the TIPH2 Agreement, = TIPH2
representative is accorded membership on the JHC.*® The Agreement states
in Article 7(b) that the JHC shall meet on a weekly basis or on the request
of any of its members, which suggests that TIPH2 can request a meeting of
the JHC on its own initiative. Furthermore, the JHC is required "to deal with
any issues arising from the [TIPH2] presence and the activity of the TIPH[2]
which cannot be dealt with by the DCO {District Coordination Office]."?
The extended role accorded to TIPH2 on the JHC may have led to an
increased confidence within the mission to play a more significant and

" of the TIPH2 presence was in the hope that it would lead to improved Palestinian living standards.

Interview with Major Rocky Abramson, Israeli head of the Hebron District Liaison Office, in Hebron
{Oct. 5, 1997) [hereinafier Abramson(1)].

TIPH2 personnel contend that its failure to encourage economic development and growth in
Hebron is due to factors beyond its control, such as Israeli closures on the Oceupied Territories and IDF
curfews. Szz Knutsen, supra note 241.

3% Ulrich(1), supra note 234.

#0 One such project involves TIPH2 setting up an Information and Technology group in
connection with the Palestinian Chamber of Commerce. Narfeldt(4), supra note 205.

#1 TIPH2's activities within the Palestinian community contribute to the "normalization” of life
in Hebron. In the words of the former Head of Mission, Ulrich, “[wle are trying to build up community
relations, normalize their society through community building, support of local events, sports activities,
art exhibitions...." Ulrich(1), supra note 234; See TIPH Community Relations (on file with author), Ang.

1997. Ulrich(1), supra note 234, One such project was the funding of a school package for some of the
poorest children in the H-2 area, which included school bags, shoes, and stationary. Interview with
Astrid Haaland, TIPH2 Community Refations Officer, in Hebron (Sept. 11, 1997). The goodwill such
action generates for the peacekeepers aids in building bridges towards the local population.

2 Hebron Protocol, supra note 3, art. 2(1), at 5. .

3 TIPH2 Agreement, supra note 241, art. 7(b). Under the TIPH1 Agreement TIPH was "invited

on a bi-weekly basis to participate in the JHIC meeting in order to report on the TIPH activities." TIPHI

Agreement, supra note 190, art. 5(a).
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central role as a permanent member on the JHC.

It should be noted that TIPH2's mandate is to monitor how the
Palestinian residents are treated and not to improve or monitor the peace
process or to criticize noncompliance by either side with the Hebron
Protocol or earlier interim agreements.? TIPH?2 is intended to give the
Palestinians in Hebron a feeling of security and stability, and its mandate
allows them only to report what happens as clearly as possible.?¥ While the
former TIPH2 Head of Mission, Stein Ulrich; admits that TIPH2 personnel
are powerless to protect Palestinian residents against violence, they are able
to "make them feel that they live in a place where they can be heard."*” In
pursuit of this aim, the TIPH2 mission is two-fold: to observe and report the
situation in the city, and to aid in rebuilding civil society.?® TIPH2
maintains contact with the Palestinian population on a daily basis by
patrolling the streets of the city, usually in pairs, from 7:00 am to 10:00 pm,
seven days a week. Approximately 40 observers, working in three shifts,
crisscross both H-1 and H-2.2* The only part of the city they do not cover
: is the Tomb of the Patriarchs/al-Ibrahimi Mosque, which is in the hands of
t . the IDF.?”® These patrols give particular attention to Israeli checkpoints,
which have often been sites of friction as Israel has imposed closures of

65 While TIPH2 officials maintain that it is not within their mandate to comment on a possible
solution to the tensions in Hebron, according to former IDF liaison with TIPHI, Captain David Ramatt,
*TIPH holds out absolutely no hope for peace” in Hebron. In a daily meeting between TIPHI and the
IDF, TIPHI officials outlined "the unofficial Norwegian stand" vis-a-vis the Jewish community:
Kiriat Arba will be a ghetto surrounded by a farge fenice and patrolled by the IDF.

Jews will only be allowed to travel to Jerusalem in heavily guarded convoys. The
convoys will be allowed to leave Kiriat Arba only at specific times during the
day. No one will be allowed to leave the convoy between Kiriat Arba and
Jerusalem for any reason. The Hebron Jewish community will be disarmed. A
Joint Israeli, Scandinavian and Palestinian police force will be formed to police
the Jewish areas of Hebron. A buffer force will separate the Kiriat Arba and
Hebron Jews. This force will be made up of erack units of the IDF and will be
responsible for preventing Jews from entering Hebran. Jews will be allowed
: access to the Jewish Holy Places in limited numbers.

Ramati, supra note 183, at 6,

16 Ul!'ich(l), supra note 234; TIPH2 Agreement, supra note 241. TIPH2 observers may not
duct an investigation, but can collect extra information to compile a complete picture of the incident.
his may include TIPH2 observers seeking additional data from sources not present at the incident. /d.
Wwever, in its reports, TIPH2 endeavors to distingunish between first and second hand SOurces, ie,,
:fs observers have seen and what has been reported to them by other sources. Knutsen, supra note

- Ulrich(1), supra note 234.
% g

9 1,

’,”".I'he Tomb of the Patriarchs/al-Tbrahimi Mosque is not mentioned in the TIPH2 Agreement, and
F interprets any TIPH2 presence there as a violation of the status quo. According to IDF Major
poamson, while TIPH2 has produced reports on incidents allegedly occurring in the structure, all of
have been either baseless or a minor misunderstanding. Abramson told TIPH2 that the IDF is "not

deal with the Cave, Ifit is a big issue, I am prepared to deal with it on a bilateral basis,” i.e.,
& level afthe TIIO Aluwacann AN . arn .



324 Wisconsin International Law Journal

varying severity.?”! TIPH2 personnel observe any confrontations between
Palestinian residents and IDF soldiers, often interceding verbally for the
Palestinians and sometimes raising the-matter with an IDF liaison officer.?™

The Palestinian residents of Hebron are encouraged to approach
TIPH2 personnel with any complaints concerning the behavior of Israeli
soldiers, Jewish residents and even Palestinian security forces. TIPH2
personnel often provide advice to Palestinians as to which Israeli authorities
they need to contact to make a complaint, or to apply for a particular permit
or license.”™ Although TIPH2 personnel will often accompany the
complainant when he or she-makes the complaint to ensure that it is handled
in an appropriate criminal justice manner, TIPH2 is not entitled to receive
any further information, including whether any investigation takes place, or
the result of such an inquiry.?*

While TIPH2 treats complaints made by Palestinian residents
against the PA in the same way as they handle complaints against the Israeli
authorities, such complaints are rare as much of the activity of TIPH2
personnel is centered around the Israeli checkpoints, where incidents are
likely to be between Palestinians and IDF soldiers. Former Head of Mission,
Ulrich, considers the rarity of complaints made by Palestinians against the
PA to be a "black mark” against the TIPH2 mission. However, in the
opinion of the reviewer, the scarcity of such complaints is not surprising
given that the complainant must be willing to have his name revealed 2

The TIPH2 Agreement states that "TIPH personnel shall enjoy
freedom of movement for the performance of their tasks within the City of
Hebron as set out in the modalities referred to in paragraph 1."%"¢ These
modalities are contained in the Memorandum of Understanding on the

Establishment of a Temporary International Presence in Hebron’

("Memorandum of Understanding"),”” which establishes the organizational
structure, operational guidelines, logistics, support, and privileges and
immunities of TIPH. A slight -variation on the Memorandum of
Understanding developed for TIPH1 and signed by the six participating
governments, the Memorandum of Understanding places limitations on the
movement and action of TIPH2 personnel*® Article B(3) of the
Memorandum of Understanding states that TIPH2 personnel will "enjoy

21 Ulrich(1), supra note 234.

72 I, Interview with Nidal Al-Tamimi, Spokesman for the Public Relations Department of the
Hebron Municipality, in Hebron (Qct. 5, 1997).

3 Ulrich(1), supra note 234, s

74 14, While TIPH2 has no right to request information from the authorities, the IDF will
sometimes provide information to TIPH2 personnel on a discretionary basis. Jd.

275 Id‘

416 TIPH2 Agreement, supra note 241, at art. 9,

T Memorandum of Understanding, supra note 243,

I TP _u v
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freedom of movement...except when notified through the DCO of
exceptional and temporary measures...." Furthermore, "[m]embers of
TIPH[2] will not enter privately held areas, or military camps and security
installations without specific permission from the qualified individual or
authorities as appropriate."*” Consequently, TIPH2 is not allowed to enter
the area of the Tomb of the Patriarchs/al-Ibrahimi Mosque, which is a
security installation. Nor are TIPH2 personnel permitted to enter police
stations, military areas, prisons or private homes without the specific
permission referred to in the Memorandum of Understanding, 2%

Despite these restrictions, Ulrich is confident that TIPH?'s presence
helps to reduce tensions in the city. Ulrich believes that the mere presence
of foreign observers leads IDF soldiers to behave in a more professional
manner,”® thereby reducing confrontations. However, TIPH2 is not
mandated to prevent confrontations between the Palestinians and the Jewish
residents of Hebron. These incidents repeat themselves in much the same
manner, and include the throwing of rocks and garbage, and intimidation.
Under the terms of its mandate, TIPH? is only authorized to observe and
report such incidents and is unable to interfere.®

=

TIPH2 Reports

Several kinds of reports are produced by the TIPH2 mission: some

for infernal use; some which are submitted to committees where the PA, the

- Israeli Government and TIPH2 are represented: and some which are

submitted to the governments of the participating countries. None of the

reports are made public, and TIPH2 does not comment publicly on specific
incidents mentioned in the reports.?*

In accordance with Article B in the Memorandum of

. Understanding,” the TIPH2 observers compile daily situation reports based

on internationally recognized human rights standards.?® These situation

~reports are mainly concerned with the tension levels in public places and are

™ I at B(3).

0 Ulrich(1), supra note 234.

! This can avert problems, particularly as troops who have just been rotated from actual eombat
gizu}gn to police work in Hebron may be short-tempered, Jd

. m TIPHZ Agreement, supra note 241, art. 3; Ulrich(l), supra note 234, According to Ulrich, the
sh residents of downtown Hebron are trying to squeeze out the neighboring Arabs. Ulrich(1), supra
: 3_4: TIPH2 does present reports on the activities of the Jewish community of Hebron to the JHC,
-=da1son Officer Major Abramson refers those reports involving illegal activity to the police.
ramson(1), supra note 258,

Ulrich(1), supra note 234.

#* Memorandum of Undetstanding pursuant to the TIPH2 Agrecment was signed in Oslo on

January 30, 1997 by the six patticipating countries. 4 Presentation of TIPH, supra note 186, at 2,
* Memorandum of Tinderctandineg crmes nata 242 ar ave DM
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based on incident reports written by teams of TIPH2 personnel who have
observed incidents they consider necessary to report. Some of these reports
are used exclusively to update TIPH2 members on the situation in the city.
Others are submitted to the JHC.?" In practice, TIPH2 incident reports are
usually conveyed bilaterally to the party involved.?®® If TIPH2 receives a
"satisfactory" explanation or response to the report, the case will be
closed .

General weekly reports and reports on special topics are submitted
to the governments of the countries participating in TIPH2.2° While the
Monitoring and Steering Committee has not yet been established, periodic
reports meant for the Monitoring and Steering Committee (as specified in
the TIPH2 Agreement), are submitted to senior representatives of Israel and
the PA.®!

TIPH2 - 4 Unique Peacekeeping Mission

Several factors render TIPH2 unusval among the plethora of
peacekeeping missions around the world. One unique aspect of the TIPH2
mission is its community relations program. TIPH2 personnel stress the
importance of community outreach as a way to build up support for the
mission.®* According to Ulrich, observation makes little sense if the
population does not know what TIPH2 is and does not feel free to talk to its
observers.” When the TIPH1 mission first began operating in Hebron, it
received occasional negative reactions from the local civilian population,
especially children, some of whom would throw stones at the patrol cars.?*
TIPH2 personnel wanted to change the perception, prevalent especially

BT Id. atart. B(2).

288 The party involved will usually be the IDF or the PA.

¥ Knutsen, supra note 241. Maost cases are closed at this stage. Jd,

TIPH2 personnel are also encouraged to keep the complainant informed of any progress that has
been made concerning his or her complaint. 7.

™0 A Presentation of TIPHZ, supra note 234, at 3. Ulrich(1), supra note 234. Weekly summaries
of TIPH2 incident reports are sent to the contributing countries. Only in exceptional cases, are actual
incident reports submitted to the contributing countries. Knutsen, supra note 241,

¥1 4 Presentation of TIPH2, supra note 234, at 3,

2 The UN has also recognized the utility of small-scale development assistance as a component
of peacekeeping operations. The 1996 UN Review of Peace Missions concluded that "[p]eacekeepers
can sometimes induce parties to cooperate through actions such as using military resources for small
scale development assistance, restoring local infrastructure, or medical care." The Year in Review, supra
note 34, at 1. The Secretary-General's former Special Representative for Rwanda, Shaharyar Khan, has
urged that strong consideration be given to utilizing peacekeepers for reconstruction, even if on 2
limited basis. The goodwill such action generates for the UN helps enormously in building bridges
towards the local population. The idea, he said, was not to introduce nation-building into military

peacekeeping operations, "but simply to be responsive to the immediate needs of a devastated country.” |

I
3 Ulrich{2). supra note 255.

T —
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among Palestinian children, that the mission was merely a replacement of
the Israeli military presence. Consequently, TIPH2 established a community

| relations program with the "overriding” objective of disseminating

!‘ information to the civilians of Hebron” The community relations project

I also aims to "develop the cooperation and deepen the relationship” between

f‘i TIPH2 and the local Palestinian community through information programs

at schools, universities;, various institutions and organizations. :
TIPH2's egalitarian- nature also distinguishes it from other

uniforms which all TIPH2 members wear,”® and there are no ranks. To the
outsider, TIPH2 personnel are all the same: observers.?”’ Hence, they
resemble neither a military nor a police force and are readily distinguished
from the various uniformed services of the PA and Israel. Moreover, the
nationalities which make up the TIPH2 mission are mixed in the daily
patrols, and TIPH2 personnel are encouraged to view themselves not as
representing their donor countries, but. as a single unified mission
representing TIPH2 »¢

The fact that TIPH2 is outside the usual UN framework of
peacekeeping makes the mission afypical. One TIPH2 member commented
that TIPH2's distinctiveness is drawn from the fact that it was the only form
of international presence the two sides could agree on.” Finally, according
to IDF Major Rocky Abramson, whereas another mission might come with
preconceived ideas and ways of operation, TIPH2 comes with a fresh and
unique perspective. Because it is new, TIPHZ2 is a dynamic mission.’®

III. CHALLENGES AND PROBLEMS FACED BY TIPH
Perspective of the Palestinian Authority

: According to the Head of Operations of the Palestinian Preventative
‘Force in the West Bank, Colonel Jamal Qawasmeh, TIPH2 has been
ffective in helping to reduce tensions in Hebron, especially between Jewish
nd Palestinian residents.” However, while welcoming TIPH2's role,
Jawasmeh believes that the mission has not had a significant effect on the

S TIPH Community Relations, supra note 261, at 1.

. 8 Membcrs of UN peacekeeping missions usually wear the military uniform of their country of
in, with only the blue berets or helmets distinguishing them as peacekeepers.
:: Ulrich(2), supra note 255.
Id

2% Id.-
** Abramson(1), supra note 253.

a1 = 3 - .. - A
Interview with Colonel Jamal Qawasmeh, Head of Operations, Palestinian Police Forces, in
Hebron i0ct 17 1007

peacekeeping missions. There are no insignia on the identical, grey
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security of the city's Palestinians.**® However, although TIPH2's presence
helps to modify the behavior of Israeli soldiers, Qawasmeh believes that the
situation in the city will be substantially improved only through the
advancement of the political process between Israel and the PA.3%

Colonel Qawasmeh places particular importance on TIPH2's role as
a "good player" between the Israelis and the PA. The fact that TIPH2 is
viewed as non-aligned and honest by both parties, means that it can fulfil a
significant co-ordinating function.”® He stresses that TIPH2 personnel
observe Palestinian as well as Israeli actions, and that TIPH2 has produced
reports critical of the PA 3% )

The PA would like TIPH2 to be given greater authority to take on
arole beyond that of a pure observer force.?* Qawasmeh would like to see
TIPH2 given the power to enter any area where there is tension, mcluding
buildings and military areas.*”” Furthermore, Qawasmeh suggests that a
TIPH2 presence in place of the current deployment of Israeli soldiers in the
Tomb of the Patriarchs/al-Ibrahimi Mosque, would provide a satisfactory
solution to the problem of competing Jewish-Muslim claims to the holy
site.’%®

Perspective of the IDF

IDF Major Rocky Abramson®® believes that TIPH2 is a positive
force in Hebron. The IDF recognizes that observation by an outside mission

causes one to modify one's behavior, and TIPH2's presence creates greater .

self-consciousness in the way Israeli soldiers behave towards the
Palestinians.®*® There is a continual flow of information from TIPH2 to the

302 Id
303 Id
304 Id

5 Id. One such report involved Palestinian police climbing onto the roof of the TIPH building
during a visit to the city by Chairman Arafat. According to Qawasmeh, the problem has been solved,

and Palestinian police are not allowed within 10 meters of the building, Jd.
30 Lerner, supra note 187.
307 Qawastmeh, supra note 301,
308 Id

09 Abramson(1), supra note 258. Major Abramson has been involved with TIPH2 since mid-
February 1997, two weeks after the TIPH2 mission artived in the city of Hebron. Abramson's office
is responsible for responding to all TIPH inquiries tegarding Israeli policy in Hebron. Lerner, supra note
187. Abramson has sat on the JHC as one of the two IDF representatives since March 1997. In the JHC,
Abramson acts as the assistant to the IDF Commander, Abramson(1), supra note 258; Knutsen, sugra.

note 241.

31 Abramson(l), supra note 258, According to Abramson, TIPH's presence has not had a dramatic:

effect on the behavior of the Palestinian residents of Hebron. However, if there has been any chzu"lg
it has been to make the Palestinians feel a little more comfortable giving verbal abuse to [sraeli soldie

|
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IDF, both at JHC meetings and on a bilateral basis,*"! and TIPH2 reports are
taken very setiously by the IDF and the Civil Administration.3"2
Furthermore, TIPH2 does not significantly interfere with the work
of the IDF in Hebron. Abramson notes that the TIPH? mandate gives the
IDF the option of declaring a closed military area, which TIPH2 personnel
may not enter.’”® The IDF has created a closed military area only once
during the mandate of TIPH2, on November 5, 19973 This suggests that

:
i !
I
i
i
I
f

31! Former IDF liaison to TIPHI, Ramati, records that he met "daily" with hij i
TIiPHI. Ramati, supra note 183, at 6, Abramson is in daily contact with ﬂPI‘z;mmgﬁl;:rgn:?ﬁa-::aiT
Lerner, supra note 187. '

However, the flow of information between TIPH2 and the IDF is much more limited in the field
IDF soldiers are instructed not to answer questions posed by FIPH2 personnel. Abramson(1), supra noté
258, However, according to a TIPH observer who has served in both TIPH] and :l‘IPHZ the
communication between TIPH2 observers and Israeli soldiers is much improved over what prev,ai[cd
during the TIPHI mandate. TIPH2 personnel can speak with soldiers, Sometimes the soldiers will
answer their questions and sometimes they claim to be unable to speak English. Bugge, supra note 206

*2 Abramson(l), supra note 238. Abramson claimns to relate to every TIPH2 re’port he receives‘
usually orally. f Up until Sept. 15, 1997, the IDF was the Israeli representative at the JHC. However’
in September this role was been transferred to the Civil Administration. Lemer, supra note 187. |

2 Memorandum of Understanding, suprg note 248, art. 3(b); Abramson(1}, supra note 258.

u ‘Undcr the TIPH2 Agreement, the IDF is permitted to create a closed military area into which
TIPH2 is not allowed to enter only as a temporary and extraordinary measure, Major Abramson
contends that this was the case on November 5, 1997, when the IDF created a closed military area for
aperiod of approximately three hours in the area of the Cave of Machpeta for the purpose of carrying
out I? checks on Palestinians. Telephone Interview with Major Rocky Abramson, Israeli head of the
Hebron District Liaison Office, (Dec. 2, 1997) [hereinafter Abramson(2)]. As reported in Jerusalem
Post, the IDF said that on November 5, 1997 "168 Palestinians were rounded up. . . . in Hebron, then
photographed and released in an action aimed at deterring further firebomb and pipe bomb attac,ks on
troops.” Ma.r.got Dudkeviteh, IDF Detained 168 Palestinians in Hebron, JERUSALEM POsST, Nov, 7, 1997
a2, Acfcordmg to the [DF spokesman, the roundup was in Tesponse {0 an increasing number of assault;
;OB soldiers on patrol in the Casbah area. The Palestinians were photographed so they could be identified
iii the event any were involved in a future attack or clash. Nobady was arested, Palestinians maintained
that as many as 300 people were rounded up in a two-hour action launched just before midnright. Id.
", - TIPH2 complains that it was not notified in advance through the DCO of the IDF intention to
create a ¢losed military area, and that, therefore, the IDF action was a breach of the TIPH2 Agreement,
Nar-fe]dt(2),. supra note 214, Article B(3) of the Memorandum of Understanding states that TIPHZi
personne! will "enjoy freedom of movement. . . . except when notified through the DCO of exceptional
B_(g)temporary measures. . .. " [emphasis added] Memorandum of Understanding, supra note 248, at
. However, Abramson claims that the IDF did not know in advance that the operaticn was going to

place. Furthermore, there was an IDF Colonel in the field who spoke to TIPH2 personnel and
ormed them of what was happening. Abramsen(2), supra note 314,

HO\.arevc‘:r, & senior TIPH2 official contends that TIPH2 observers had to place a lot of pressure on
soldiers in or_der to obtzin any information about the closure. One patrol was eventually permitted
ter asn:tall distance into the closed military area, however, the observers were unable to see what
pening to the Palestinians detained there. Narfeldt(4), supra note 205, TIPH2 officials maintain

: ardless of what happened at the scene, TIPH2 should have been informed of the closure through

C ‘0. Nart_‘cldt(IZ): supra note 214. However, Abramson says that TIPH and the IDF do not generally

§1the_r. According to Abramson, the IDF has every right to create a closed military area. It is
Hime it has happened in eight months, it was in a small area and for a limited period of time. He
ns that '!‘IPH?. often sees things very simplistically, and that they need to understand that the
can not inform the "whole world" in advance that they are going to carry out an operation. They

inderstand the situation in Hebron, and how the IDE must operate, If they can't understand that,
i problem not anrs " AhramcanfM mivs wata 214
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the IDF is able to operate effectively in the presence of TIPH2 personne] 3
Abramson does not view the JHC meetings as necessarily a forum
for problem solving, but rather as 4n opportunity for the IDF to receive
feedback.> To a certain extent, TIPH2 acts as a mediating force in the JHC.
Despite fluctuations in the peace process, the Palestinians and the Israelis
are forced to sit together with TIPH2 on the JHC. Even when Arafat
suspended all negotiations with Israel as a protest against Israeli building at
Har Homa, and the Palestinians were under constraint from above to cancel
the JHC meetings, TIPH2 succeeded in pressuring both parties to continue
with the meetings"” It could be argued that TIPH2's presence as a
mediating party in the JHC could reduce the possibility of Israel and the
Palestinians developing a direct relationship. However, the JHC forces the
Palestinians to come and sit with the Israelis, and thereby gives some
continuity to the dialogue between Israel and the Palestinians. Discussions
in the JHC are to the point and productive 318
The publication of the first TIPH2 periodic report, however,
highlighted problems between TIPH2 and the IDF in the interpretation of
TIPH2's mandate. The report, which was submitted to the goveinments of
all six host countries, was highly critical of IDF behavior and policies 3"
Abramson gave several explanations for this criticism. First, when the
report was written, the parties were still negotiating the interpretation of the
TIPH2 Agreement, and the report mentioned issues that were not in the
mandate, but which TIPH2 considered, at that time, to be within its
directive.” Second, the report evaluated the IDF according to international
human rights standards, and not on the basis of IDF policies.*! This created

TIPH2 has received an apology from the IDF for the failure to notify TIPH2 in advance of the
creation of a closed military area on Nov. 5, 1997, Knutsen, supra note 241. However, according to
Narfeldt, TIPH2 remains unsatisfied, despite the apology, because the IDF has not ruled out the
possibility of creating a closed military area in the same manner again. TIPH2 wants the IDF to
acknowledge that it is required to inform TIPH2, through the DCO, of its intention to create a closed

military area. However, Abramson has apparently informed TIPH2 that the IDF has no intention of

acknowledging such an obligation. Narsfeldt(4), supra note 203,

A closed military area was created at least once during the TIPH! mandate. During the summer
of 1994, Hebron was declared a closed military area following a terrorist attack on a Jewish family
driving near Kiryat Arba. TIPH! was confined to their base for two days, while the IDF searched for
the terrorists. Ramati, supra note 183, at 7,

35 Abramson(1), supra note 258,

¥ I For example, TIPH2 may provide reports which show that the IDF is taking too long to camry
out security checks on Palestinians wanting to cross Israeli checkpoints. /2.

31 Jd, TIPH2 went to the Palestinians and said: "If you will not meet, we may as well go home as
there is no use for us here.” Id.

38 Ulrich(1), supra note 234; Abramson(1), supra note 258.

' Lemner, supra note 187,

¥ Abramson(1), supra note 258, These issues have now been clarified. /¢ Further, many of the
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a problem for the IDF in Hebron, which operates within the parameters of
a military occupation, pursuant to which certain limitations on human rights
are required to maintain security.’2 According to Abramson:

If TIPH{2] evaluates our actions on the basis of international
human rights standards - we are in trouble. This is a military
occupation. Of course, our policies are different here, in an
occupied area, than elsewhere in Israel...Therefore, we come off
looking bad, and there is not much we can do.

Abramson also criticizes TIPH2 for its failure tc submit, ¢ven on an
informal basis, the report to the IDF for feedback. If the IDF had been given
an early opportunity to comment on the report, Abramson maintains, many
of the issues could have been resolved before they were submitted to the
host countries. Furthermore, according to Israeli Civil Administration
Spokesman, Peter Lerner, the report was blatantly biased. The outcome was
that TIPH2's credibility was put into question.’?

TIPH2 has recently completed its second periodic report. Despite a
request by Abramson, TIPH2 decided against allowing the IDF or the PA
to read and respond to the report before it was submitted to the host
countries.”™ Although conceding that the second periodic report contains
fewer inaccuracies than the first, Abramson claims that the process of
producing the report has not improved and the latest report contained
inaccurate reporting and numerous mistakes of fact, all of which were made
at Israel's expense. Furthermore, TIPH2 continued to report on things that
were not in its mandate. Abramson claims that, even if the issue is not

2 Id. For example, there is a much greater need for security checks on Palestinians in the
Ocoupied Territories than in Tel Aviv or Haifa. /2,
- *® Former TIPH2 Head of Mission Ulrich signed the report just two weeks after ammiving in
Hebron, (Abramson(1), supra note 258), although TIPH2 personnel stress that Ulrich was very active
writing the report despite his limited experience with the mission. Knutsen, supra note 241, Despite
s dissatisfaction with the periodic report, Abramson stresses his satisfaction with the "very positive
de" and "very healthy outlook” of TIPH2, especially given the bias in its mandate. Abramson says
at while the TIPH members come from a wide range of backgrounds, and those who have stadied or
2Who were born in Arab countries are often biased towards the Palestinians, there are T{PER members
ho are pro-Israeli, and even some who are married to Israelis, Abramson(1), supra note 258.
In the opinion of TIPH2 Official, Lars Narfeldt, the first periodic report was poorly written and
2de a lot of mistakes: “Ulrich said too much, . , Apparently, Ulrich rewrote a report written bya
member of the Research-Analysis-Information Division, wha later left the mission in protest.
Supra notes 319 and 320; Narfeldt(4), supra note 203, According to Narfeldt, the issue of the first
;dlc report highlighted the need to replace the current practice of appointing a policeman to the
tion of Head of Mission with the appointment of career diplomats instead. /4
?“Narfeldt(Z), supra note 214, However, TIPH2 allowed senior Israeli and Palestinian officials,
g Sa'eb Erekat, (Palestinian Head of the Steering and Monitoring Committee and PA Minister

fliocal Government), and Yitzhak Lior, (Deputy Dircctor of International Organizations at the Tsrael
IMENIStY of Fareion Affair i eand dn torente - oo - - s i
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within its area of responsibility, if TIPH2 considers it to be important, it will
be included in the periodic report.* Abramson laments the fact that TIPH2
continues to write about things whiich are not within its mandate and
continues to include inaccurate reporting in its periodic report, and the IDF
is not even given the opportunity to read and respond to the report before its
publication.’? -

Perspective of the Israel Foreign Ministry

Historically, Israel has had a negative attitude towards proposals to
create international peacekeeping forces on its borders.*’ This attitude is
attributable to repeated efforts of the Palestinians and the various Arab
states to internationalize their conflicts with Israel, as well as decades of
almost automatic one-sided anti-Israeli bias of the UN General Assembly
and Security Council, and a range of other UN agencies.

Most Israelis and many other observers’” discount the UN's
assessments in matters involving Israel. Even after the repeal of the

resolution equating Zionism with racism in 1991,° the UN has continually’

¥ Abramson(2), supra note 314,

36 Id. A senior TIPH2 official responded angrily to Abramson's complaint concerning TIPH2's
decision not to allow the IDF to read the periodic report before publication. He said that the periodic
report has nothing to do with the IDF, who is not a recipient of the report, and more specifically, nothing
to do with Abramson, who is "just the liaison officer." Narfeldt{4), supra note 205. He also linked
TIPH2's refusal to allow the IDF 1o read the periodic report with the IDF's refusal to comply with art.
3(B) of the Memorandum of Understanding. 1f Abramson is not willing to comply with the provision
contained in art. 3(B) that requires the IDF to notify TIPHZ2 in advance concerning the creation of a
closed military area, why should TIPHZ allow the IDF to read the periodic report when it has no
obligation to do so? Id ; see Memorandum of Understanding, supra note 248, at art, 3(B).

%7 [srae] Ministry of Foreign Affairs official, supra note 239,

¥ See SCHOENBERG, supra note 86, at 251-327. A critic of the world body noted:

In spite of the multitude of wars, atrocities, and terrorist acts, many of which
have been sponsored by terrorist states, the UN Security Council has still
managed to devote some 30 percent of its meetings, and a full one-third of its
resolutions to Israel. Strangely, until the time of the recent Gulf War, the
Security Council had never wamed, censured, or condemned a single Arab state.
.. To this point the UN Security Council has issued 31 expressions of concern,
seven warnings, and 49 condemnations against Israel.
Id

*2 For example, one critic noted that “[bly equating Israel's temporary deportations with very
permanent ethnic massacres in Bosnia, or with Iraq's territorial marauding, persecution of Kurds a.l?d
continuous military defiance of the UN, the UN members and the Secretary-General are conniving in
a distortion of history, reality and morality." A.M. Rosenthal, Dances With Wolves, N.Y. Trugs, Jan.
29, 1993 at A6; see also, Mortimer B. Zuckerman, The PLO as Fmage Maker, U.S. NEWS AND WORLD
REr., Jan. 22, 1990, at 76.

F "
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demonstrated blatant animus towards [srael %! Moreover, as has consistently
been demonstrated in Lebanon with UNIFIL, the interposition of
international forces can make it more difficult both operationally and
politically for the IDF to pursue the perpetrators of hit-and-run attacks that
emanate from behind the lines of the peacekeepers.32

Nevertheless, despite misgivings, Israel agreed to the placement of
an international presence in Hebron and even to jts repeated renewal **?
TIPH1 was seen as a way to restart the negotiations which Arafat had
boycotted in the aftermath of the Goldstein massacre.” Israel insisted,
however, that TIPH1 would have no political role, that it would not have a
public relations role (i.e., by briefing journalists) and that it would not
interfere with Israeli security efforts.* Indicative of its lim ited role, the "P"
in TIPH stands for "presence” which is a less military-sounding designation
than "force," a term which is frequently used in other international
peacekeeping missions. Likewise the head of TIPH does not employ a
military title, such as "general" or "colonel " Rather, he is simp!y referred
to as "Head of Mission."** Moreover, the members of TIPH are permitted
by their mandate to carry only handguns for the purpose of self-defense, 7

- and even these are not carried pursuant to a decision of the participating
countries.>*

Notwithstanding its apprehensions, in the view of the Foreign
Ministry, Israel's overall experience with TIPH] and the Advance Party was

satisfactory. Thereafter, when the peace process moved to a new stage,

Israel conceded to the Palestinian demand to create a somewhat larger

presence® with an expanded mandatéd® and to place it in Hebron for a

A T R T R

1 Meit Rosenne, Double Standard, JERUSALEM Posr, Jan. | 1, 1993 at 6 {UN never condemns
violence directed at Jews or Israclis); see, e.g., The UN and Its Allies, JERUSALEM POST, May 10, 1996,
at4; Marilyn Henry, Hille] Kuttler & Aryeh O'Sullivan, fsrael, US Reject UN Kana Report, JERUSALEM
Post, May 9, 1996, at 1.

. " Termorist groups, such as Hizbollah, have been able to use the peacekeepers as a kind of partial
shield against IDF responses. See, e.g., The Blue Helmets, supra note 30. - :

:: Israel Ministry of Foreign Affairs official, supra note 239,
I

8 14

- ¥ Ultich(1), supra note 234.
¥TTIPH2 Agreement, supra note 24 1,art. 8.
- ¥ Ulrich(1), supra note 234. -
.. According to a senior official at the Israeli Foreign Ministry, Arafat approached every
vemnent he visited and requested that they commit personnet (and budget) to TIPHZ. Israel Ministry
'F01_'eign Affairs official, supra note 239. Five additional nations agreed to commit personnel. fd.
1aeli Foreign Ministry officials attempted to persuade their Palestinian counterparts that a larger

fice was not necessarily beneficial to Palestinian interests sitice, in most cases, the expenses of the
Nce comes out of the economic assistance budget that the various countries earmark for the PA.
Y argued that the same funds could be better spent on development projects that would emnlov

Paléctinianc axd L.
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longer period.’*! After almost a year of experience with TIPH2 peacekeepers
on the ground in Hebron, a senior Israeli Foreign Ministry official was
willing to give them a grade of 100 pefcent for effort.3¢

- Perspective of the Hebron Municipality

The municipality of Hebron® views TIPH's role in the city as very
positive.** According to Hebron municipality spokesman, vidal Al-
Tamimi, TIPH2's presence helps to reduce ethnic tensions in the city,
especially in the Old City and along Al-Shuhadah Street3* Al-Tamimi
believes that the TIPH2 presence acts to modify the behavior of Israeli
soldiers towards Palestinian residents, by forcing the soldiers to answer
questions about their actions.?*

Al-Tamimi claims that TIPH2 is welcomed and appreciated by the
Palestinian residents of Hebron. He attests that through their community
relations program, TIPH2 members have established a good relationship,
with the Palestinian community.*”” However, while TIPH2 is viewed as a

-

1 The TIPH2 Agreement specifies an initial three month period with an automatic renewal for
another three months. Subsequently its mandate was extended for a second "three plus three” period.
Israel Ministry of Foreign Affairs official, supra note 239, In the opinion of former TIPHZ Head of
Mission Ulrich, the presence may be needed for a considerable period into the future. See speech by
Stien Ulrich, Jerusalem, Oct, 29, 1997,

%2 Israel Ministry of Foreign Affairs official, supra note 239,

3 According to Ramati, the Arab mayor of Hebron only represents approximately 20 percent of
the city. "He is the PLO puppet in the Hamas city of Hebron." Ramati, supra note 183, at 3.

** Al-Tamimi, supra note 272, Before the conclusion of the Hebron Agreement in January 1997,
the municipality used to sit on the JHC. Al-Tamimi was the [iaison officer between the municipality and
TIPH. Since the Hebron Agreement was signed, the PA is represented at the JHC, Jd

*3 Al-Shuhada Street is 2 major artery in downtown Hebron, It is in the Israeli-controlled area of
Hebron and separates PA-controlled Hebron (H1) from the Iscaeli-controlied sector (FZ). It is a key
access route to the city's Jewish enclaves and also passes by the Arab market area. See Margot
Dudkevitch, Shuhada St. Opens to Palestinian Buses, JERUSALEM PosT, Nov. $, 1997, at 20; see Fadel
Atawnch, Partial Reopening of Shuhada St, JERUSALEM TIMES, Oct. 31, 1997, at 1. Frequent violence
following the Goldstein massacre prompted the IDF to close the street to civilian vehicular traffic in
February 1994. This has caused substantial inconvenience and economic hardship, particularly to the
Palestinians. The Jewish residents of Hebron fear that the complete reopening of the street will facilitate
the approach of terrorists. Pursuant to the Hebron Protocol, it was agreed that the US would fund the
renovation and repaving of Al-Shuhada Street, and that Isracl would permit its reopening to vehicular
traffic. According to Hebron Jewish community leader Noam Arnon, renovating the road, which has
been demanded by Palestinians, would "endanger our lives and allow for masses of troublemakers to
come...We need to prevent this for peace and security in Hebron." Hebron Street Work Draws Jewish
Protestors, (visited Sept. 3, 1997) <http:/ivirtual.co.il/city_services/liststhebron>.

Al-Shuhada Street was partially reopened to Palestinian automobiles and munricipal vehicles on
October 28, 1997, On Noventber 4, 1997 Palestinian buses were also permitted on the road. Dudkevitch,

supra note 245, As of December 25, 1997, Al-Shuhada Street remained off limits to pedestrians and

other Palestinian civilians. Atawneh, supra note 345. According to Civil Administration spokcsma!_l
Lt. Peter Lemer, the partial opening of Al-Shuhada Street is being treated as a test case to see hc!w i
works and if any changes are neeessary before the complete reopening of the street. Margot Dudkevitch
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necessary and welcomed force in the interim period of the peace process,
Al-Tamimi expresses the hope that one day the Palestinians will have a
Palestinian state which they will govern independently of any outside
presence.’®

b
ki
I3

Perspective of Palestinian Residents

TIPH2's primary purpose is to promote a sense of security for the
Palestinian residents of Hebron 34 However, upon its arrival in Hebron,
TIPHI encountered mixed reactions from the Palestinian community they
were there to assist. Presumably mistaking TIPH1 vehicles for those of
Israelis, TIPH1 patrols were occasionally stoned.? Tt seems that Palestinian
residents were initially misled regarding the mandate of TIPH1, and were
expecting the mission to be armed and authorized to confront IDF soldiers.
Consequently, the Palestinian residents of Hebron were disappointed by
how little TIPH] could do to change their situation.*!

TIPH2 has, therefore, gone to considerable lengths to gain the
respect and trust of the Palestinians.® One of its major ventures, the

*3 Id, Hebron Mayor Mustafa Natsheh has demanded that the Isaeli settlers be removed for fear
that their actions would lead to bloodshed and torpedo the peace process. Fadel Atavneh, Hebron:
.. Shuhada Street Split, JERUSALEM TiMEs, Apr. 17, 1997, at 1.

9 See TIPH2 Agreement, supra note 24 1; Ulrich(1), supra note 234. :

¥ Ulsich(1), supra note 234, Two TIPHI vehicles were set on fire by Palestinjan youths, Interview
with Captain David Ramati, Former IDF Liaison with TIPH], in Jerusalem (November 11, 1997).

35 Bugge, supra note 206, According to one former TIPHI observer, TIPHI personnel were
initially told to shoot at the [DF by Palestinian residents. Jd
_ f” TIPH has cornmissioned three public opinion polls among the Palestinians in Hebron to
:ascert.ain the grass roots reaction to their efforts. At the outset, it is worthy of mention that the very

upc!ate of the July, 1994 poll, which was conducted to probe the consciousness of Hebron residents vis-
is the TIPH] presence. Taken before TIPH2 was deployed in full force, the newer survey revealed

2fl..5 bercent supported extending the stay of TIPH missions in Hebron, 64.5 percent were in
Position and 10.6 percent were undecided. O those polled, 23 percent believed that the TIPH's
nesence provided a sense of security to the Palestinians, while 67.9 percent believed it had not, and 9.1
cent expressed no opinion, Only 18.4 percent agreed that the TIPH missions had already decreased
umber of incidents between Palestinians and Israglis, whereas 68,3 percent believed the opposite,
(tih 13.3 percent expressed no opinion. Despite these mixed responses, the poll revealed that a majority
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Community Relations Division, endeavors to "disseminate information
about TIPH[2] to the citizens of Hebron" and thereby "to develop the
cooperation and deepen the relationship with the local community, that is
schools, the university, various institutions and organizations."* TIPH?2 has
even funded educational, sports, art and cultural projects, mostly for
children, teenagers and women.?**

For both pragmatic and political reasons, the Palestinians do not
want the mandate of TIPH to be balanced vis-a-vis offering assistance to the
Jews of Hebron. They want the limited power of TIPH to assist them in their
interaction with Israel, i.e., they don't want TIPH to have a relationship with
the Jews because it would imply that they are equally legitimate residents
of Hebron, not an alien body implanted by force.3s

Perspective of the Jewish Residents and Community Leadership of
Hebron

Often referred to pejoratively in the media as "settlers,"* the Jewish
residents of Hebron view themselves as a new link in the chain of Jewish
residence in the city of Abraham, the first Jew, and their most famous king,
David. Living as a small and vulnerable minority in a hostile and
threatening environment, they claim to seek coexistence with the
Palestinians but not with the PLO, which they consider to be an

unreconstructed terrorist organization masquerading as a legitimate political .

entity.’” The Netanyahu government asserts it is committed to preserving
and consolidating the Jewish presence in that Hebron. Convinced that the
Palestinians wish to drive them out of the city,3*® however, the Jews are
fearful that the government of Israel will agree to remove them from Hebron
in exchange for paper promises of peace.>*

% ImpressuM (TIPH Community Relations Division), Aug. 1997, at 1.

1% See Interview with Astrid Haaland, TIPH Community Relations Department, in Hebron (Sept.
11, 1997), TIPH Community Relations, supra note 353, at 1-2.

35 Israel Ministry of Foreign Affairs official, supra note 239,

3% Dudkevitch, supra note 10. :

¥ Interview with Noam Arnon, Spokesman for the Jewish Community of Hebron, in Jerusalem
(Sept. 30, 1997).

3% According to Al-Tamimi, there can never be co-existence between the Palestinian residents of

Hebron and the Jewish community because the Jewish "settlers” are "not humans. All the settlers are
fanatics, lunatics, but the ones living in the Old City are the lowest.” Al-Tamimi, supra note 272.
¥ Amon, supra note 357, The Pritme Minister asserted in his speech to the Knesset on the Hebron
Protocol:
Every step that we take in the city of the patriarchs and the matriarchs is difficult.
. . .We are not leaving Hebron. . . . In Hebron, we touch on the very basis of our
national consciousness, the bedrock of our existence. Everyone whose heart beats
with nattonal feeling, with Jewish feeling, cannot kelp but feel the weight of the
responsibility placed on our shoulders, and the supreme obligation to preserve
our heritage.

F
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It is difficult to ascertain the true attitude of the Jewish Israeli
residents of Hebron towards TIPHR. According to Noam Arnon, a
spokesman for the Jewish community of Hebron, any utility which TIPH2
could theoretically provide in decreasing tensions in the city is made
redundant by the bias inherent in the TIPH2 mandate.* Amon views TIPH2
as a presence that is, by definition, pro-Arab and pro-Palestinian, and
therefore incapable of acting objectively. He argues that TIPH2's bias is
evident in its concentration of personnel in Just20 percent of the city, those
areas surrounding the Jewish enclaves, where incidents involving Jews and
the IDF are most likely to occur.® Areas under PA control are largely
ignored, as are incidents involving Palestinian actions against Jewish
residents of the city.*? Amon contends that the restrictions on Jewish
movement in the city of Hebron and the prevention of Jews from visiting
Jewish holy places in the PA controlled area, both in breach of the Hebron
Agreement, have been ignored by TIPH2 personnel, and that there is little
if any TIPH2 presence at PA checkpoints where such incidents against the
Jewish residents are likely to occur 3 Furthermore, Arnon points out that
in favoring the economic development of the Palestinian sector, TIPH2 (or
more precisely the nations that make up TIPH2) effectively threaten the
security of the Jews. By bringing Palestinian businesses and vehicles
alongside or into Jewish neighborhoods, TIPH? is facilitating riots or even
terrorist attacks.** Moreover, one of the major reasons Arafat demanded the
imposition of TIPH2 was to create an additional channel to broadcast to

Protocol Concerning Redeployment in Hebro
<http://alpah.neoki.nl/~likoed/governl 0 himl>

3 Amon, supra note 357.

%! fd Amon likens TIPH2 to a hunter, waitin
disputes Amon's claim that TIPH2 concentrates i
H-1 and H-2 are considered e
‘of observers in H-

n, Jerusalem, Jan, 16, 1997, (visited Sept. 15, 1997)

g for an incident to oceur. Jd. A senior TIPH2 official
ts observers in the Israeli-controlled area of Hebron.
qually important and the TIPH2 patrol route is designed to have 80 percent
t and 20 percent of observers in H-2 during observation hours. TIPH2 observers are
.fllso stationed at the Palestinian check point at Andora Junction, However, because more incidents occur
in the H-2 area, follow-up TIPH2 patrols are often sent to the Israeli controlled sections of the city.
‘:More Israeli s opposed to Palestinian checkpoints are monitored by TIPH2 patrols, but this is because
ther Palestinian checkpoints and most of the Israeli checkpoints are on the border between
1 and H-2. Narfeldt(4), supra note 2035,
%t Amon, supra note 357. Contrary to Amon's opinion, TIPH2 officials are anxiots to debunk the
_ly-hcld impression that TIPHZ is biased towards or an instrument of the PA. Consequently, TIPH2
ficials are keen to produce incident reports on the behavior of the Palestinian Police and not only on
DF, See Narfeldt(4), supra note 205, According to Narfeldt, TIPH2 observers have produced
Cldt:;alt Ieports on episcdes involving Jews heing detained at Palestinian checkpoints. 7d,
© % Amon, supra note 357, According to Abramson, Jews are prevented by the IDF from entering
0 H-1 areas for security reasons, The IDF provides security escorts for Jewish groups wanting to visit
t‘-__‘four religious sites located in H-1, but it is technically impossible for the IDF to provide this
Sistance every time a Jew wants to enter H-1, According to the Hebron Agreement, the Palestinians
ah not refuse entry into H-1 areas to Jews, but they can and often do detain them at ¢heckpoints.
ramson believes there is a political policy behind such detentions. Abramson(1), supra note 258,

“4en
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sympathetic governments the grievances of the Palestinians against Israel 3
Given the generally negative international attitude towards what are termed
“Jewish settlements," the Jewish resitlents of Hebron cannot be under any
illusion that they will gain a sympathetic response from foreign
governments. However, the Jews in Hebron have good connections with the
IDF** and right wing Israeli politicians, which are far more influential
contacts than TIPH2 could ever be. With such support, it is not clear what
meaningful assistance TIPH2 could furnish.?®

The Jewish residents of Hebron contend that they, and not the
Palestinians, are the ones being victimized, and that "it is quite ridiculous
that TIPH[2] is here to protect the Palestinian community when it is clear

that the Jews are the ones that need to be protected."*** However, despite.

claiming to be the victims of continued Arab and PA harassment, the Jewish
residents very rarely complain to TIPH2, as they believe that TIPH2's biased
nature renders such protests useless.*® As proof of TIPH2's ineffectiveness,
Arnon points to what he considered the mission's inability to prevent, stop
or in any way influence the Palestinians in Hebron who engaged in the
widespread rioting of June and July 1997.37

36 Israel Ministry of Foreign Affairs official, supra note 239.

4 A senior Isracli Foreign Ministry official who participated in the drafting of all the TIPH
agreements believes that the Jewish community prefers to rely on the IDF rather than to look to TIPH
for assistance. Jd. ‘

37 Abramson believes that a TIPH2-like mission could contribute little to the security of the Yewish
community in Hebron. By reporting on Israelis detained at Palestinian checkpoints, TIPH2 would not
be providing security to Israelis, and TIPH2 could not prevent a Jew from getting shot. Abramson(l),
supra note 258,

36& Arnon, supra note 357. Arnon points out that the Goldstein massacre was just one incident
against the Arabs by a single individual, whereas the Jews have been artacked hundreds of times in
organized incidents of terror. Id.

I In the summer of 1994, when several "young Jews" were being held by Israel in
administrative detention, "TTPH[1] refused to consider their request for assistance, even though the Jews
were officially members of the Hebron community and definitely within the boundaries set up for TIPH
regarding its authority to investigate human rights violations, Evidently Jews have no human rightsin
Hebron." Ramati, supra note 183, at 8. In the opinion of this reviewer, these views reflect
misunderstandings of TIPH1's mandate. :

¥ Id. Arafat's aides admit that his Fatah faction organized the rioting in Hebron during the spring
of 1997, See Charles Krauthammer, Final Status, Final Peace, JERUSALEM PosT, Apr. 8, 1997, at 6.

The Former TIPH2 Head of Mission, Stein Ulrich, disagrees that TIPH was ineffective, Elrich did
pressure the Palestinians to stop the rioting in Hebron in July 1997. While the Palestinians claimed that
they could not control the rioters, this seems unlikely given the 400 plus Palestinian policemen stationed
in Hebron. A more likely explanation is that the PA wanted the riots in order to put pressure on the

Israeli government. In a courageous speech to the JHC on July 13, 1997, Ulrich termed the riots "a

minor public order problem." As a career police officer Ulrich told the Palestinians that it should be easy
for them "to get the children off the street with 20 or 30 police officers." Confidential minutes of JHC
meeting, July 13, 1997. According to a senior TIPH2 official, just two hours after Ulrich's comments
were made, Palestinian police were deployed on the street and the riots were stopped. In the opinion of
the official, the PA's decision to stop the riots can be directly linked to TIPH2's pressure at the JHC
meeting. Confidential interview with TIPH2 official, Hebron (Oct. 12, 1997) [hereinafier TIPH2
official]. However, Abramson believes that the order to stop the riots was given by the Palestinian,
leadership from outside Hebron, and was not due to Ulrich's specch. However, once the intensity of
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Noam Arnon does not rule out the possible utility of a multinational
peacekeeping mission in the city of Hebron or elsewhere, but argues that
such a mission will only be useful if it is truly neutral in its actions.
According to Amon, neutrality requires that TIPH2 observe the entire
situation in the city, and not concentrate exclusively on Jewish or Israeli
activity.

Former TIPH Head of Mission, Stein Ulrich,
bias inherent in TIPH2's mandate is problematic: "There is a bias in our
mandate. We have to be neutral in our behavior but we are not neutral in our
task."*”! However, TIPH? officials insist that it is their policy to deal with
all complaints made by the Jewish residents of Hebron in the same manner
in which complaints by Palestinian civilians are handled " Therefore, they
contend that it is wrong for the Jewish community to accuse TIPH2

members of being partial towards the Palestinians, when the Jews do not
come to TIPH2 with their complaints >

readily admits that the

IV. HOW TIPH2 COULD BE MADE MORE EFFECTIVE
An Expansion of the TIPH Maﬁdate

- TIPH2 is a relatively young and inexperienced mission. Its dynamic
character is due in part to its need to continually adapt to the changes taking
place in Hebron, Israel, the PA, and the Middle East. However, it has been
suggested by TIPH2 personnel that their effectiveness is compromised by
certain limitations in their mandate 37 First, TIPH2's lack of access to
buildings and military areas creates follow-up problems.3™ For example,
TIPH2 personnel may observe the detention or arrest of an individual on the
street, but if the individual is taken inside a military area, they have no
authority to enter the building and observe what follows.? F urther, TIPH2

bramson(1), supra note 253,
. _Co]oncl Qawasmeh attributes the end of the rioting to high level meetings between PA and Israeli
i 15}]3_. Qa\fvasmeh, supra note 301, He insists that the riots were caused by a seftler shooting a
alestinian with a pistol, and continued each day because the settlers threw stones at the Palestinian
idents, He claims the riots stopped when the settlers stopped throwing stones. Jd.

™ Ulrich(2), supra note 255.
¥ Narfeldt(2), supra note 214,
¥ Ulrich(2), supra note 255,
"I I

:75 See supra note 279,
; MCOIISEQ!JB-ﬂtiy, TIPH2 is unable to verify accusations made by Palestinians that they have been
by Israelis in military areas. Ulrich(2), supra note 255. TIPH2 launched the idea of renegotiating
BLI Mandate to give it greater access to sensitive areas when the TIPH2 mandate came up for discussion
be een the six cpntributing countries in early 1997; however, the political climate was not right, Entry
litary areas is z very sensitive issue, and TIPH2 is unlikely to gain access in the immediate fiture.
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personnel have no right to enter the Tomb of the Patriarchs/al-Ibrahimi
Mosque, which is considered by many to be the most tension-filled area of
Hebron.*” Increased freedom of movement would allow TIPH?2 to fulfil its
observation role more fully, and perhaps would provide a greater feeling of
security to the Palestinian residents of Hebron. However, increased access
would also bestow an investigative function on the mission, which it has no
authority to carry out under the existing mandate.’”®

Second, TIPH2's effectiveness is hindered by its lack of access to
information and its inability to interfere in disputes.” Following from its
lack of investigative powers, TIPH2 has no right to know if any
proceedings, criminal or otherwise, follow from the incidents on which its
members have observed and reported®® Such limitations in TIPH2's
authority may have led to the widespread opinion, especially amongst the
Palestinian residents of Hebron, that the mission, while perhaps important
symbolically and politically, is of little practical importance in reducing the
frequency of incidents in the city or in improving the everyday life of its

¥ Article VII, 9a, of the Interim Agreement states; "Since the two sides are unable to reach
agreement regarding the Tomb of the Patriarchs/al-Ibrahimi, they have agreed to keep the present
situation as is." Interim Agreement, supra note 3, at 53. The "present situation” gives Israel control of
the area.

¥ Abramson(1), supra note 258. Moreover, TIPH2 does not have the personnel resuurces or the
authority to act as a fufl-fledged human rights mission.

2 See TIPH2 Agreement, supra note 241, arts. 3 and 5.

** Ulrich{2), supra note 255. However, Abramson points out that TIPH2's job is to observe, not

to investigate. Therefore, while the IDF provides TIPH2 with a great deal of information off the record,

it cannot altow TIPH2 to have access to such information by right, Further, because TIPH2 is only
allowed to work within the confines of Hebron city, they are often refused access to the Israeli police
station which is outside the city boundaries. At the moment, TIPH2 personnel are often stopped by
Israeli soldiers and prevented from leaving the Hebron area in order to enter the police station. TIPH2
officials particularly object to the arbitrary nature of IDF activity in this respect. Sometimes TIPH2
officials are granted entry into the police station, sometimes they are not. Knutsen, supra note 241,
According to Abramson, however, 2 new entrance to the police station from within the boundaries of
Hebron city is almost finished, and this will solve the problem. While TIPH2's mandate does not give
TIPH the right to enter the police station, Abramson is prepared to give TIPH2 some leeway provided
that it does not use it to investigate further. "L am prepared. . . . to allow them to ask what the person is
being charged with but nothing more. If they investigate further, I will stop this privilege.”
Abramson(2), supra note 314. A TIPH2 official, Danie! Gunderson, disputes Abramson's claim that the
new entrance to the police station is almost finished. He believes that work on the road has barely
begun. Gunderson, supra note 206. According to another TIPH2 official, TIPH2 was "promised” access
to the police station by the IDF. Knutsen, supra note 241, Abramson admits that there are problems

concerning the new entrance to the police station. However, he complains that TIPH2 often fails to E

realize the complexity of the situation and what is involved. Abramson claims that he is trying to
improve TIPHZ2 access to the police station, but stresses that it is not located within TIPH2's area o
responsibility, that officially TIPH2 has no right 1o enter the police station and that the [DF is under no
obligation to grant access to TIPH2 personnel. Abramson(2), supra note 314, TIPH2 officials point out
that the lack of access to the police station is also a problem for the Palestinian residents of Hebron, who

are often sent to the police station to file complaints but are sometimes not allowed to enter the ared: 4
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residents.®!

However, any significant expansion of the TIPH2 mandate would
effectively alter the character of the mission, and thereby diminish its
political acceptability to Israel. An important component of TIPH2's success
is its low-key and nonconfrontational approach to peacekeeping. Such an
approach is essential given that the ability of the mission to operate
effectively is largely dependent on the willingness of the Israeli authorities
to cooperate.** Currently, the IDF and TIPH2 enjoy positive cooperation.
However, the IDF is willing to work with TIPH2 only as long as its presence
does not significantly interfere with IDF activities in Hebron.®® It is
unlikely that such cooperation would be forthcoming should TIPH2
personnel be given the authority to enter military areas or carry out
investigations. Moreover former TIPH2 Head of Mission, Ulrich, is well
aware that such cooperation is contingent on TIPH2 maintaining a modest

and diplomatic approach to its peacekeeping activities, in light of the bias
inherent in its mandate 3*

The Publication of TIPH Reports

Consistent with TIPH2's low profile approach, TIPH? generally
does not comment on incidents to the media.** Nor are TIPH2 reports made
public, except to the members of the JHC, who receive incident reports, and
the governments of the contributing countries, which receive weekly
summary reports and periodic reports.* This nonconfrontational approach
helps to increase the willingness of both the Israeli authorities and the PA
to respond positively and effectively to TIPH2 reports. Rather than
antagonize either the PA or Israel by publicly criticizing their behavior,
TIPH2 needs to solicit their cooperation in improving the situation of the
Palestinian residents of Hebron.

Israel is especially sensitive to public criticism against its policies
issued by foreign governments or NGOs. Condemnation is likely to place

*! Ft was interesting to note that 63 percent of the Palestinians interviewed in a January 1997 poll
nducted in Hebron by the Palestinian Center for Public Opinion believe that the TIPH2 observers had
f contributed in reducing the number of incidents between the Palestinians and the Israslis. Also, 56.4
reent of those polled believed that the presence of TIPH2 observers in the city of Hebron has not
avided a sense of security to the Palestinian citizen. Kukal i, supra note 352,

b Abramson(1), supra note 258. One of the complexities of the TIPH? mission is that while its
resence in Hebron is to provide security to the Palestinian residents of the city, it is completely reliant
;: E;:?;peration of the Israeli authorities if it is to conduct its mission effectively.

. Ulrich(1), supra note 234. To this end, TIPH2 refrains from reporting incidents or making

mments to the media, and publishes its reports only to the members of the JHC and the governments
¢ host countries. 4 Presentation of TIPH, supra note 186.

* Ulrich(1), supra note 234,

m 'll"ht; ;\gemorandum of Understanding, supra note 248, at art. B(4); 4 Presentation of TIPH,
@ note 186.
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Israel on the defensive, thereby contributing to an attitude of reproach,
dismissal and denial, rather than a constructive attitude which is conducive
to progress. The private human rights organization, Amnesty International
("AI"), for example, has been extremely contentious in its approach towards
Israel. Often relying on unproven allegations and various unsubstantiated
media reports, Al has frequently criticized Israel in press conferences, news
releases, reports, statements, lectures, newsletters and in video film.3%¥
Apparently in order to justify its existence and attract attention and funding,
Al has often focused on and sensationalized the worst examples of alleged
Israeli human rights abuses. Such an aggressive approach, rather than
forcing Israel to address AI complaints, prompted the Human Rights
Division of the Israel Justice Ministry and other governmental departments
to issue rebuttals accusing Al of bias, reliance on politically motivated
sources, distortion of history, ignoring context, misuse of international law
and unwillingness to consider Israel's difficult security situation.’®

By contrast, for twenty years Israel has enjoyed a very constructive
relationship with the International Committee of the Red Cross ("ICRC™)
whereby its Swiss delegates are permitted to meet with all security detainees
in absolute privacy, even while those detainees are still undergoing
interrogation.® The ICRC generally does not publish reports on its work
in Israel and the Occupied Territories. Rather, its delegates meet
periodically with senior Israeli government authorities and are empowered
to raise any issues regarding the treatment of prisoners and prison
conditions.”®® The ICRC is perceived by the Israeli government to be
operating in a constructive and professional manner, and consequently, its
complaints are taken seriously and given substantial consideration.

Similarly, TIPH2 is perceived by the IDF as a positive presence in
Hebron because its approach to fulfilling its mandate is professional and
low-key. The IDF is willing to cooperate fully with TIPH2 because of their
shared interest in providing the Palestinian residents of Hebron with a sense
of security and normalization as well as an improved economy.**! However,

37 Justus Weiner, Human Rights in the Israeli Administered Areas During the Intifada; 1987-1990,
10 Wis. INT'LL, J, 185,254 (1992).

W Id. at 255. : .

3 See Justus Weiner, Terrorism; Israel's Legal Responses, 14 SYRACUSE J. INT’L L. & CoM., 183,
200-201 (1987). The visit to cach detainee occurs no later than fourteen days after his arrest, and
subsequent visits to the detained individual may be made as frequently as every two weeks (at the

discretion of the ICRC) as long as he remains in custody. The reviewer has read, but for reasons of -
confidentiality cannot reveal, the letter agreement between the Minister of Defence of Israel and the

President of the International Committee of the Red Cross. See id.
0 See id. At 200-01.
1 Abramson(l), supra note 258. However, the adoption of a more aggressive approach_ to
peacekeeping by TIPH2, possibly including the publication of its reports in the media and an expansion

of its mandate to allow entry into buildings and military areas, would, in all likelihood, lead to sharply :
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tension has been created between TIPH2 and the IDF in relation to TIPH2's
publication of its periodic reports.* According to one TIPH? official, Lars
Narfeldt, the mission could achieve greater success in the area of problem
solving if it did not produce periodic reports at all, but rather discussed
problems in the forum of the Monitoring and Steering Committee 3%

A More Professional Staff

The former Head of Mission, Ulrich, concedes that while he is
generally happy with the level of TIPH2 personnel, the mission could be
improved through the recruitment of a more professional staff ** It seems
that the professionalism of the mission could be enhanced by the creation
of a more permanent staff base, or the extension of the usual period of duty
from three to six months. There is also a need for a greater number of
Hebrew and Arabic speakers,* and increased expertise in human rights.>*
However, the recruitment of a more professional staff would require a
substantial increase in the salaries paid to personnel. As the expenses of
TIPH2 are "borne by the participating countries™ and, in most cases,
funded by money deducted from the host countries' general aid package for

the Palestinians, the PA would prefer that the extra funds be spent directly
on economic and social programs.? -

39 See id.

33 Narfeldt{4), supra note 205. The Monitoring and $teering Committee has not been formed. See
text a_ccomparping, supra note 291. According to Narfeldt, as soon as TIPH? decides to write down
‘what is hfxppenmg, they are bound to step on someone's toes. Therefore, it is better to convey problems
to each side orally, thereby facilitating a more conciliatory approach to problem solving. Narfeldt(4)
supra note 205. In the opinion of the reviewer, such an approach would have prevented the ill-wili
:er;::ctsd between TIPH2 and the IDF over the publication of both the first and the second periodic
The first Head of Mission, Overkiel, was against writing a periodic report and no report was
__prpduced during his tenure. Instead, 2 member of the TIPH2 Division of Research-Analysis-Information,
B ame Johz_msen, wrote a two page report hinting at the establishment of a Monitoring and Steeriné

/ p ¢ , rather than written
down and published in the periodic repoit. The TIPH2 management decided against this idea and in
:favor of the more confrontational approach involving TIPH2 writing periodic reports. Consequently,

::;:;St};'s Teport was scrapped and a new report, authored by Ulrich, was produced in a matter of

: ::: Ulrich(2}, supra note 255,
; "flPHZ official, supra note 370. As of Decerber 25, 1997, TIPH2 had six Hebrew and thirteen
Arabic spe?kmg personne] working as observers. Including its headquarters staff, TIPH2 had twenty-
ree ;:;rablc and seven Hebrew speakers, Narfeldt{4), supra note 205.
Confidential Interview with TIPH2 official, supra note 370. Currently, TIPH2 members receive
ral human rights training, nor does TIPH2 retain a human rights expert. Jd.

3
-” T.IPHZ Agreement, supra note 241, art. 12. "The expenses of the TIPH will be bome by the
Cipating countries." Jd. ’
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Fewer Contributing Countries

There are also indications that TIPH2 would function more
effectively if it were comprised of personnel from one or two countries
rather than the current six>*® A senior TIPH2 official concedes that the
mission's efficiency has been compromised somewhat by the language and
cultural problems associated with the participation of so many
nationalities.”™ English is the official working language of the mission !
but in the first six months of operation, TIPH2 encountered problems arising
from the poor English level of some of the personnel. In response, TIPH2
adopted an English language proficiency examination to be administered to
applicants. However, this examination was taken only after the candidate
had arrived in Hebron, and a TIPH2 member who failed the test the first, the
second or even the third time was unlikely to be sent home given the
diplomatic and political problems this would have created with the host
country,*? :

Furthermore, a reduction in the nember of contributing countries
would allow TIPH2 to operate a more streamlined mission. Diplomatic
niceties dictate that each of the six countries be represented in all five
TIPH2 divisions,*” which, in the words of one senjor TIPH2 official, has
created a problem of "too many chiefs and not enough Indians."** Fewer
host countries would give TIPH2 greater flexibility in placing persorinel
where they are most needed.*”

However, TIPH officials. contend that the benefits to the TIPH2
mission of having six contributing countries far outweighs the practical
difficulties. They stress that the political clout gained by having the backing
of six host governments is more important than alleviating the "minor™

*% Several further countries have explored the possibility of contributing personnel to TIPH2,
including Japan and Greece. Knutsen, supra note 241; Narfeldt(4), supra note 203,

*® Confidential Interview with TIPH2 official, supra note 370.

“I The Memorandum of Understanding, supra note 248, at art. A(8).

% Confidential Interview with TIPH2 official, supra note 370,

% The TIPH2 divisions are: Operations Division, Security Division, Community Relations
Division, Administration Division, Research-Analysis-Information Division, Presentation of TIPH,
supra note 186, at 4.

1% Confidential Interview with TIPH2 official, supra note 370. ]

*% According to a senior official at the Israel Foreign Ministry, the Norwegian govemment was
not pleased with having to absorb smatl contingents from the five additional contributing countries
because it necessitated finding or creating positions to be staffed according to diplomatic protocol rather
than according to the true needs of the presence. Istael Ministry of Foreign Affairs official, supra note
239.

“% According to TIPH2 officials, the communication problems were solved in the first three
months of TIPH2 and had no effect on the effectiveness of the mission, The host countries now have
an obligation to send only English-speaking personnel, Narfeldt(2), supra note 214. Furthermore,
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con'lmunication Problems and operationa inefficiencies mentioned above.
Ultimately, the diplomatic influence gained by havin

Women in TIPH?

According to several male members of TIPH2, the presence of
women personnel in the mission has created problems.*® Qpe TIPH?
member claimed that the women personnel created tensions within the
mission by contributing to competition and jealousy between the men. %
Another long-serving member of the mission opined that the inclusion of
women in the mission, in itself, is not the problem, but that professionalism
should dictate that nobody on a peacekeeping force commences an intimate
relationship with another member of the force.*® TIPH2 does have rules
regarding the conduct of intimate relations between TIPH?2 personnel,
Couples are not allowed to ljve together, and married couples are not
allowed to join the mission together. Spouses of TIPH? personnel are only
allowed on visits, and are not permitted to stay on the TIPH?2 base for more
than three days.#!! Furthermore, it seems that a tota| ban on intimate
relationships between TIPH?2 members could create more problems than it
would solve. There is little opportunity for TIPH?2 personne] to meet
potential partners outside the mission and in a tense environment, it can be
helpful to have close relations 412

Perhaps the problem is less the inclusion of women personnel in

| TIPH2, than the disparity in numbers between men and women on the force.

As of 16 November, 1997, 23 of the 132 members of TIPH2 were women;
three months previously, the number was 19 out of a total of 14041
According to one former TIPH2 member, Elena Hansteensen, the
comparatively small number of women in the mission creates extra pressure
for female personnel. Women personnel have to place limits on the
advances of their male counterparts and there have been several serious

7 Narfeldt(2), supra note 214.
'1.997;3 Bugge, supra note 206; Confidential Interview with TIPH2 observer, Jerusalem (16 November

:‘l” Bugge, supra note 206.
) ° Cont?dcnti'al Interview with TIPH2 observer, supra note 408, The TIPH2 member believes that
mate relationships between TIPF2 personnel can become problematic and lessen the professionalism

t.he Presence. For example, if shooting breaks out and the TIPH2 personnel involved begin to protect
tieir loved ones rather than perform their duty. /4.
) ‘m. Knutsen, supra note 241, Several male mamhere f TIDTIA Lo
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incidents of sexual harassment against women within the mission !4

There is little question regarding the important contribution of
women to the TIPH2 mission. The participation of women in TIPH?2 patrols
is especially important given that many local Palestinian women do not feel
comfortable talking to male TIPH2 observers.*!s Furthermore, if more
women were hired, TIPH2 would be more representative of the society
which it serves.*’¢ Although there is no TIPH2 policy on the hiring of
women, the mission is currently conducting research on the recruitment of
more policewomen.*”

V. THE UTILITY OF MODELLING OTHER PEACEKEEPING
MISSIONS ON TIPH2

The larger question is whether TIPH2 could serve as a model for
additional peacekeeping missions. For instance, a TIPH2-like mission,
pethaps called "TIPJ," could assist the Palestinian residents of Jerusalem 418
Another possible usage of such a mission could be to give security to Israeli
Jews, whose neighborhoods are located in the midst of a future Palestinian
state.*"” It is not difficult to envisage such a force, perhaps cailed TIPH3,

“* Hansteensen, supra note 241. Hansteensen knows of one TIPH2 member who was sent home

in relation to one such incident. 7

% Jd. Consequently, the relatively smalt number of women in the mission is a problem and TIPH2
would prefer to see more women observers out on the streets of Hebron. Knutsen, supra note 241,

¢ Hansteensen, supra note 241. ’

“" Id. Hansteensen also believes that it is important that women are represented in the senior posts
within the TIPH2 mission. At one time, women held the positions of Chief of Research and Analysis,
Head of Personnel, and the TIPH2 doctor. As of December 25, 1997, there were no women in senior
positions. Female TIPH2 members who held senior positions in the past apparently faced difﬁcult?es
in being the only woman in staff meetings lacking the police background of the majority of the senior
male: members of TIPH2. The majority of the female TIPHZ members have academic backgrounds and
are hired for their language skilis. /7.

“% In the apinion of the reviewer, another possible site for the future placement of 2 ’I'lPHZ-]i!(e
presence would be in Jerusalem. Although by legislative act Tsrael regards the entire city, within its
expanded 1967 municipal borders, its etemal and undivided capital (Basic Law: Jerusalem, Capital of
Israel, 34 LAWS OF THE STATE OF ISRAEL 209 (1980)), the PA asserts that the part of the city Israel
captured in the 1967 War should become the future capital of a Palestinian State. Clearly Is;:ac]:S start_ing
position would be that no international missions are needed in its capital city. Confidential interview
with senior Israel Ministry of Foreign AfFairs official, Jerusalem, Nov. 1, 1997. Yet, despite the stallc_d
peace process, it is possible to envisage the formation of a Temporary Intemational Presence in
Jerusalem to smooth relations between Palestinians living under Istacli administration or, if parts of fhe
city were turned over to the PA, Jews living therein. Al-Tamimi, however, believes that a TIPH2-like
mission is not needed to provide security to the Arab resideats of Jerusalem or elsewhere in Israel, as
these communities have their own representation on municipal councils or in the Israeli parliament, Al-
Tamimi, supra note 272,

“1* The reviewer asked if a prospective TIPH3 presence could be useful in the event that a final

“
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entrusted with the reciprocal role of advocacy for the Jewish residents of
Hebron were they to find themselves situated outside of Israeli sovereign
boundaries following a final status peace agreement 2

Further afield, missions modeled on TIPH? might have utility in
Northern Ireland, Tibet, Cyprus, East Timor, Lebanon, Kashmir, parts of
former Yugoslavia and elsewhere where ethnic tension and occupation has
engendered distrust among civilians towards the intentions of the
authorities. '

However, it is important to keep in mind the special nature of
Hebron which necessitated the creation of the TIPH missions and has
enabled them to operate constructively. Hebron was the last city in the West
Bank to be handed over to PA control because of its peculiar historical and
security situation.”! Primarily because of the presence of the Jewish
community in Hebron, which lives in such close proximity to the Palestinian
population, Hebron requires unique solutions to its situation.*? There are
those who believe that TIPH was a specific answer to peculiar
circumstances and therefore would be inapplicable to other situations.423

Two additional factors .negate the viability of the TIPH2
peacekeeping model to other tense locales. First, TIPH2 is heavily reliant
for its success on the goodwill and cooperation of the authorities of the host
country, i.e., TIPH2 could not be effective without IDF cooperation.
However, it is unlikely that the Palestinian authorities would be enthusiastic
about having an international presence to observe and report on their
behavior towards Israelis living in their midst in the event of the creation of
a Palestinian state 2 According to Colonel Qawasmeh, there would be no
need for a multinational presence to provide security to the Israeli citizens
living in a future Palestinian state, as their security would be sufficiently
guaranteed by the Palestinian security forces.#5 Second, TIPH2 has a biased
mandate, i.e., in favor of the minority civilian population, which would

*° Many of the Jews living in Hebrof and elsewhere in the Occupied Territories are fearfil of what
would happen if the area in which they live were to come under the control of the PA. One Isracli
described their concerns: .

A good test is Hebron. If the Palestinians were Canadians, it would be reasonable to
- rely on them to allow Jews to continue praying in.the Cave of the Patriarchs. But they aren't.

And the Palestinians make no banes about it. For as Palestinian Authority Minister of Wagqf

and Religious Affairs, Hassan Tahboob, told me, the Cave of the Patriarchs is also the

Ibrahim Mosque, And Jews cannot pray in mosques. In fact, they can't pray next to one.

Take the example of the Western Wall in Jerusalem. The Palestinians consider it part

of Al Aksa Mosque and thus maintain that, under their rule, Jewish prayer will be prohibited

within two meters of the Wall,

Aaron Lemer, On the Table, THE JERUSALEM Post, Dec. 3, 1997, at 10,

) See supra notes 170-81.

“® Lerner, supra note 187.
42 1
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reduce the willingness of the Palestinian authorities to agree to its placement
and cooperate with its presence.

Moreover, it is difficult to imagine a TIPH2-like operation in a war
zone or a very dangerous area, unless the personnel are more suitably
equipped. Thus, the mission, in its current form, requires a relatively civil
and stable society within which to operate.**® According to the IDF, TIPH2
is intended to monitor the peace process, and were there no peace process
to monitor, TIPH2 would be unable to function.”?”” IDF Major Abramson
notes that TIPH2 failed to produce a single incident report detailing the
February-March 1997 rioting in Hebron, and concludes that "when there is
chaos and bilateral clashes, TIPH[2] is pretty much paralysed.™?® According
to Abramson, TIPH?Z reporting during this time gave no indication that riots
were even taking place.*” Furthermore, he stated that in the case of fighting,
the IDF is given more leeway in how it fulfills its task and international
criticism becomes less relevant.*® TIPH2 officials insist that TIPH2 did
produce a number of reports during the rioting of February-March 19974
Detailed reports on the riots were contained in subsequent summary reports
and the first periodic report, however, they were not contemporary with the
events.*? A senior TIPH2 official admits that TIPH2 reporting during this
time was unprofesional and incompetent because TIPH2 observers focused
on the activities of the stone-throwers rather than on the behavior of the IDF
and the PA.*3

One Israeli official opined that TIPH2 can be a useful but limited

28 Ulrich(2), supra note 255,

27 Abramson(l), supra note 258.

B Id. A senior TIPH2 official admitted that TEPH2 was partially paralysed by the rioting in Hebron
in February-March 1997. There was debate within TIPHZ over how to react to the rioting: some argued
that te report on the riots was outside TIPH2's mandate, while others maintained that the riots required
TIPH2 personnel to monitor the situation even more closely than usual. However, the TIPH2 official
claims that such paralysis did not occur during the subsequent June-July 1997 rioting. At this time,
TIPH2 was better organized, and many reports were produced. Interview with TIPH official, Hebron,
Oct. 12, 1997. Abramson agrees that TIPH2 functioned more effectively during the second period of
rioting in June-July 1997. Abramson(2), supra note 314,

According to another TIPH2 official, however, there was never any discussion within TIPH2 over
whether to report on the February-March 1997 rioting. Rather, there was disagreement over whether to
continue to deal with the two parties - the Israelis and the Palestinians - and whether to continue to bring
the two sides together during a period of open conflict. There was no such indecisiveness during the
June-July 1997 rioting, and TIPH2 assumed a more active role in bringing the IDF and the PA together
in the JHC. Knutsen, supra note 241. Consequently, in June-July 1997, there was a distinct difference
in TIPH2's official behavior in relation to how the mission dealt with the IDF and the PA during the
periods of rioting, (During the February-March 1997 riots, the JHC often did not meet. During the riots
of June-July 1997, TIPH2 informed the parties that if the JHC did not continue to meet regularly, there
was no point in TIPH2 remaining in Hebron.) /d; Ulrich(1), supra note 234,

425 Abramson(2), supra note 314.

40 Abramson(1), supra note 258.

91 Narfeldt(4), supra note 205,

2 Id. Perhaps this explains Abramson's opinion that no reports were produced during this time.
Id, )

4T or v
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tool.*** It would not work in every friction spot, locally or internationally.*
Its utility centers around its ability to reduce tension and keep incidents
from developing into a crisis. Arguably, such a mission would not be able
to do its job if tensions were running high.* Nevertheless, TIPH2's July
1997 protest to the Palestinian police to the effect that they were in violation
of their obligations under the Interim Agreement and Hebron Protocol
apparently prompted the stationing of a large number of Palestinian
policemen where the daily rioting had been taking place which, in turn,
stopped the violence.*7 '

Overall, the TIPH2 mission has been successful in Hebron. In the
opinion of this reviewer, a similar civilian observer mission could work in
situations of ethnic conflict combined with an occupation. The key is to
ascertain how and when international intervention can prevent or at least
mitigate violence between competing ethnic groups, and simultaneousty
promote the political, economic and societal enfranchisement on which
multi-ethnic and multi-religious societies depend.**® There is no certainty of
success in peacekeeping efforts, even those that involve great expenditure
such as the UN intervention in Somalia in 1993. A spectacular faiiure on a
humanitarian, diplomatic and military level, the UN spent nearly two billion
dollars on this venture.* Yet, despite a major commitment of manpower,
stability was not achieved, the warlord Aideed was not captured, a new
president was not inaugurated, and a new government was not put in
place,“°

As important as it is to identify what TIPH2 does well, such as being
highly visible on the streets and thereby promoting stability, it is perhaps
equally vital to identify what it makes no attempt to do. TIPH2 is not a
human rights group. It does not follow-up particular cases or investigate

“* Isracl Ministry of Foreign Affairs official, supra note 239.

o 5 Without specifying the particular parts of the world he had in mind, Ulrich suggested that a
similar presence could be useful in other lovales where an occupation and ethnic tension existed,
Ulrich(1}, supre note 234.

436 Id
437 Id .

199 ;;3 See RODERICK VON LIPSEY, BREAKING THE CYCLE: A FRAMEWORK FOR CONFLICT INTERVENTION,

%% See April Oliver, The Somalia Syndrome in BREAKING THE CYCLE: A FRAMEWORK FOR CONFLICT
INTERVENTION, (Rodetick von Lipsey ed., 1997).

“0 Id. The UN attributed this failure to “fielding an operation without three essential ingredients,
at understanding of the conflict, and the mandate and rneans to deal with it.” UN Internet Website,
Studying the Past While Planning for the Futyre, The Year in Review 1996; UN Peace Missions {visited
Sept. 15, 1997 <http:l/www.un.org/Depts/dpko/yirQG.’study.htm>, at 1. The fiasco in Somalia
demonstrated that peacekeepers cannot impose a sense of community or the will to reconcile. I4.
_P‘urﬂler{nore, missions must sometimes be abandoned and the forces withdrawn when the parties make
insufficient progress towards reconciliation and ending violence, See id. Similarly, peacekeeping in the
former Yugoslavia, the largest and most ambitious such operation in the history of the UN, has been
fraught with problems. See generally GEORGE STAMKOSK! & BEN COHEN, WiTi NO PEACE TO KEEP:

- UNITEB NATIONS Prancrcrnnmm ssm mram Wi o ooemeom P s
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patterns of abuses. It has no role inside prisons, courts or other structures.
It controls no territory, except the buildings where its offices are located and
even there it has no armaments. TIPH2 does not interfere with the conduct
of either the IDF or the Palestinian Police, although it may observe and
report on their conduct when it is visible, i.e., in open places. Moreover, if
TIPH2 consistently offends either Israel or the PA, or if the mission
becomes too costly,*! it would likely not be continued when it comes up
for renewal every three months. Furthermore, TIPH2 does not serve as an
arbitrator of the rights and wrongs committed by the parties vis-a-vis the
Hebron Protocol and earlier interim peace agreements.

No two peacekeeping scenarios are identical. However, upon
examining the conditions that favor peacekeeping of the type represented by
TIPH2, as well as the problems associated with this variant on the theme,
it becomes apparent that with care exercised in identifying appropriate
venues, peacekeeping missions modeled on this presence could contribute
to stability and reduce the likelihood of outbreaks of violence. If
successfully discharged, such a presence can facilitate political movement
provided that the parties grasp the opportunity.

VI. CONCLUSIONS AND QUTLOOK

The partial thaw in the personal chemistry between Arafat and
Netanyahu has largely frozen over. Immediately after the Hebron Protocol
and the TIPH2 Agreement the two leaders began to refer to each other in
more positive terms, using expressions such as "partner" and "friend."#2
Within days, however, Arafat gave a speech to a group of students in
Hebron propounding a provocative theme he has frequently touched upon
before Arab audiences, "Holy Jerusalem is the capital of the State of
Palestine, come what may! Anyone who does not like this can drink from
the Dead Sea."* Since then the always uncertain effort of promoting a final
peace has sustained major setbacks, including Palestinian Islamist suicide
bombings, controversial Jewish construction and challenges to the
leadership of Netanyahu and Arafat.

Despite the doubtful future of the Israeli-Palestinian peace process,
it has born fruit in the form of a unique international peacekeeping mission

! This cost could be measured in fiscal terms, political terms or lives, if TIPH2 peacekeepers were
to be targeted by violence as peacekeepers have been in $0 many other regions. See Fatalities: UN
Peacckeeping Operations (visited Apr. 14, 1998) <http://www.un.org/Depts/dpko/Tatalities>.

“2 See (BBC Short Wave Broadeast), Al-Quds, Jerusalem, Jan. 22, 1997 (ME/2§25 MED/1), see
(BEBC Short Wave Broadcast), Voice of Israel, Jerusalem, Jan, 20, 1997 (ME/2822 MED/3,4).

“3 See (BBC Short Wave Broadcast), Egyptian Space Channel TV, Cairo, Jan. 25, 1997 (ME/2827
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in the troubled and often violent city of Hebron. Even if the TIPH2 mission
does not outlive the likely denouement of the Oslo peace process, it can be
viewed as an example, in the region and elsewhere, for assisting hostile
ethnic groups living in close proximity, especially where the local
government or military occupation is partial to one of the groups. It is
therefore useful to gain a full understanding of why and how TIPH2
functions.

Moreover, to improve the chances for peace between Israel and the
Palestinians, it is essential to resolve problems before they fester. In an -
enviropment like Hebron, where grudges are nursed for decades and even
f:entunes and where revenge is a common motivation, it is critically
1mportant to avoid bloodshed. While peace is not made by peacekeepers,
they can contribute to the reduction of tension which, in turn, makes it
possible for the political process to move forward. Thus, in the opinion of
the reviewer, if even one attack like the Beit Hadassah ambush or the

Goldstein massacre is averted by the presence of TIPH2, its cost is well
Jjustified. '
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