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HUMAN RIGHTS TRENDS IN THE EMERGING
PALESTINIAN STATE: PROBLEMS ENCOUNTERED
BY MUSLIM CONVERTS TO CHRISTIANITY

Justus R. Weiner’

INTRODUCTION

Israeli-Palestinian negotiations under the framework of the Oslo
Peace Process began in 1992.' Vexing questions such as Palestinian
statehood, Jewish settlements, security, redeployment, terrorism, the
future of Jerusalem, refugee claims and economic viability have dogged
Mideast diplomacy. The media has largely ignored the fact that Isracl no
longer controls Palestinian civil life on a day-to-day basis. In its place,
the Palestinian Authority (“PA”), the entity created and empowered by
the interim peace agreements to manage the local affairs of the
Palestinians, is now accountable for the local governance of
approximately 98 percent of Palestinians in the West Bank and Gaza
Strip.? Attention has been paid to some aspects of the PA’s conduct
(e.g., security), but not to human rights.

Yasser Arafat, PLO Chairman and Rais (President in Arabic) of the
PA, claims to base his rule on Western democratic principles. Protection
of human rights is considered one of the fundamentals for the
effectiveness of this model. In a 1994 address to the UN Human Rights
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* The author is an international human rights lawyer and 2 member of the Israe} and
New York Bar Associations. He is currently a Scholar in Residence at the Jerusatem Center for
. Public Affairs and an adjunct lecturer at Hebrew and Tel-Aviv Universities. The author
-expresses his indebtedness to his research assistants Michael Ottolenghi, Victoria Wagner, Tina
Ham and Hayden Small and to David Binstock for his assistance in the fina! editing process.

1. The first interim agreement; the Declaration of Principles (“DOP”) was signed at
" the White House on September 13, 1993. The DOP stated that the two groups agreed to
tecognize each other and would settie their differences through peace negotiations.

2. As of the writing of this article, the territories officially handed over to the
__Palesuman Authority (“PA™) total about 42 percent of the West Bank and Gaza Strip. These
Aeritories included all but one (Hebron) of the major cities which are the Palestinian population
iters. While the debate on further redeployment carries on, the areas currently requested by
>PA are not Palestinian population centers. The whole territory was divided into the
ategories of areas A, B and C. Area A is fully under the local jurisdiction of the PA, area B's
govemnment is contrelled by the PA, while the security is handled by the Israel Defense
(“IDF™), and in area C (which has few Palestinian residents) both civilian matters and
Lrity are managed by Israel.
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Corhmission in Geneva, Arafat spoke of the PLO’s belief in tkl;le -p‘?ﬁciz
procéss and the need to improve tht; 'obsei'vrz:;:fi ‘?sf';l:gl?}llla?iuts;)f L
i ou from this sole :
sz;f:t tt(c)) :1?1,[;212: gghts, democratic freedoms, iptc;nahox;lala]iztl}\ivs
and the UN Charter, and out of our c’:gncern for edifying a heaithy,
i d active society . . . - | .
dyr;’trzlz,o?f::r; nto Arafat’s prgfessional coM@ent to demo?riilsc
principles, which embody respect for the pro?ectlon of human 1;51 o ,
corroborated reports have emerged from a variety of sourc;; re]\:r) = iti
widespread human rights violations perpetpated by thg PA. Isr;feli
some PA efforts to suppress informat.lon, P'alestlman, a ran;
international human rights workers apd journalists rep011:t . ig o
abuses® denying freedom of expression, mpvement,k re 11%133 2nd
assembly.5 Journalists, professors and human rights wor -e;sj a o
arrested and newspapers have been closed'down‘ for ppbhs ng =
critical of the PA.® There are gross inc01}51stcnc1es with due grocets_s o
Jaw, such as arbitrary arrests,’ incommv.;mcado fmd prolonged eteri 1§0n
(sometimes for years) without charges, a paucity of legal repre;en Ze n
and a court system that lacks political md_ependence. I‘n ‘the a ??111 oo
a Supreme Judicial Council the PA Pf:es1dent and Minister otr o
have assumed its powers to, “appoint, promote, demote, transier,

3. Arafat’s Address to UN Human Rights Commission in Geneva (BBC Short Wave
, 1913 MED/12). _ '
Bfoadcis'is- .l::: :I“:-;F.‘ISALEST94’ MEJINIAN HUMAN RIGHTS MONITOR, Introduction: Death in Cust{;c;yé
Issue No- 5,Dec. 1997 at4; TE PALESTINIAN HUMAN RIGHTS MONITOR, V.2,No.l, Jank' o8
t3 THE l;'ALESTINIAN HuMAN RIGHTS MONITOR, Public Statement on the Human Rig
at 3
iuation i 4, June 1998 at 19. _
Slmmwg " .gtez l':f‘ﬁ}ll’ls\{’.z,l.ll-js(')l‘lm.ﬂ:gl HUMAN RIGHTS MONITOR, Repression of the Press in the
, , V.2, No.3, May 1998. . '
Shad0W60fF§::°;2”_ THE JERUSALEM POST Magazine, A Prisoner in Ramallah, Jan. 239’71-9'1?1,185'
Steve Ro.dan PA Arrests Journalist After Torture Repan}\;lERUSALEMCl;S;;;r‘,i?cltéii, 1112 1, o
NIAN Why Is Jenin Newspaper ?, . 1, Jan.
PALESTINIAN HUMAN RIGHTS MONITOR, 302 (199,
' - FRoM DEFENDER TO DICTATOR »
1997; See also SAID ABURISB, ARAFAT : Y %) st
, i lanation for Arrest of Hamas 7
. Steve Rodan, PA High Court Orders Exp
IERUSAZEM PoST, Sept. 30, 1997, at B3; Making a Farce Out of ;1- Tragerdy, 'If:H},IE IERUSRAiI;IIEII:;
TIMES : ; — inian Society for the Protection of fiuman
Feb. 20, 1998, at 5; LAW——the Palcsnmax} ig
and th‘c Eenvirbnment, LAW Protests Illegal, Arbitrary Arresis by PA, Apr. 13, 1998, (visited
Apr. 22,1998) <http:/www lawsociety.org>.
8. See ABURISH, supra note 6.
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dismiss and retire judges at all levels.” Moreover, when the Court does
come into conflict with the PA its rulings are blatantly ignored.
Adequate legal representation is often denied and hasty trials have been
held in the middle of the night by the special ‘security courts’ which are
only accountable to Arafat himself. There are also violations of basic
human rights, such as the right to life and freedom from torture. This is
: evidenced by numerous reports of torture in jails resulting in at least 23
- since 1994, as well as extrajudicial executions.'®
Even if the peace negotiations successfully navigate the numerous
obstacles ahead, the level of protection afforded human rights in the
Palestinian autonomous areas during the interim period may be a
harbinger of what will eventuate when, and if, a final settlement is
achieved. One independent report stated that “[t]he risk is that if present
structures and practices go unreforméd, they will shape and even
predetermine future ones in negative ways.”"! The above mentioned
reports of flagrant human rights viclations call into question the very
nature of the emerging Palestinian state, making the slogans ‘path to
peace’ and a ‘two state solution’ no longer the obvious answer to the
human rights predicament inherent in the Israeli administration of the
West Bank and Gaza Strip.
While reports and allegations of human rights violations within the
PA raise a panoply of troubling issues, the principal focus of this article
~ is the problem of religious freedom in the emerging state. Freedom to
_ choose and practice one’s religion is at the very core of any democratic
system of government. Yet, while the traditional Palestinian Arab
Christians are officially tolerated as recognized minorities by the PA,
Muslims who choose to convert to Christianity (“MCCs”) are treated
very differently by the officials of the PA. While it is difficult to
ascertain if the PA has a policy of persecution, the MCCs face not only

amultiplicity of societal difficulties, but also endemic problems with
institutions. '

ax 9. See REPORT OF AN INDEPENDENT TASK FORCE SPONSORED BY THE COUNCIL ON
REIGN RELATONS, STRENGTHENING PALESTINIAN PUBLIC INSTITUTIONS, at 57 (1999)
er REPORT],

0 See THE PALESTINIAN HUMAN RIGHTS MONETOR, Torture: A State’s Tyranny, V.2,
Oct. 1998; Letter from Rovla Haddad, assistant to Bassam Eid (head of the Palestinian
1%1?.“? Moritoring Group), to David Binstock, research assistant to Justus R. Weiner,
)00).
1. - See REPORT, supranote 9, at 7.
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This article examines and evaluates the reports of violations

committed against MCCs without any illusions. It should be cautioned

at the outset that in every democracy, fledgling or established, critics

make unjustified allegations in order to defame their political opponents,
ing the nation’s religious freedom,

routinely accusing them of destroy
democratic fabric and the like. The author is especially sensitive to the

problem of unsubstantiated, politically motivated allegations, which are

Middle East. This article, therefore examines and Cross-

legion in the
checks evidence from a variety of human rights groups and other

relevant sources, such as diplomats, Swiss International Committee of
the Red Cross (“ICRC”) delegates, church officials, clergy, members of

the Israeli Foreign Ministry, lawyers in private practice, PA officials and

others. To obtain information it was frequently necessary to interview

people on a confidential basis. The objective throughout has been to
evaluate the situation in its entirety in order to present an objective legal

and factual assessment.
This article is divided into five sections. Section 1 addresses the

religious demographics of the West Bank and Gaza Strip and

differentiates between the attitude of the PA toward traditional
Christians, on the one hand, and toward MCCs, on the other. The second
section considers the sources, nature and extent of human rights

violations suffered by MCCs living in the areas under the control of the
PA. Section III offers an overview of the underlying reasons why

Palestinian Arabs bomn and raised in traditional Christian homes are

recognized as ‘Christians,” but MCCs are not categorized as belonging
io the “Christian’ religion. They are a distinct group that is neither

recognized by the Muslim community nor even by many Palestinians

born into Christianity as ‘Christians.” Their numbers are difficult to

ascertain because the majority of the MCCs practice their new found

faith in secrecy, attending clandestine prayer and worship meetings.

Their fear of adverse consequences from their Muslim neighbors and the
PA, has compelled them 10 adopt a surreptitious religious life. Section
IV addresses the distinct character of the limited administrative
sovereignty of the PA and debates who should be held accountable for

human rights violations. This section raises the question of deciding
which leadership should assume the task of protecting human rights
during this period of transition. The last section offers an international
legal study of the freedom of worship, providing a broader perspective

of the issue. An examination of freedom of worship in international law

199 ] i
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enables a better understanding of the international community’s

involvement, reactions, and 1
: ) ) expectations concerni ’ i
and attitude towards human rights. erming the PA's behavior

I
PALESTINIAN AUTHORITY AND THE TRADITIONAL CHRISTIANS!

Although Arafat has continued
! ‘ to propagate to the world that ami
zﬁiat;c;?s teme bethen Muslims and Christians in the territo?i;*.n;lr?gz
, tension and even animosity is increasing b
i groups. Approximately 2.9 percent of th o oA ooy
! : . A ; 9p 7 ¢ population under PA
grgill?gu:;l, \fVlth th.e. majority belonging to the Greek Oﬂhod‘c:)?(n;moc{
NN a ‘ohc traditions. In recent years, disputes between Muslims
and ¢ n-snans have led- to violent clashes, which necessitated the
e zr;t:l)iré gff (t)l;zj’A ﬁglLCfe. The Arab Chifistians have complained that
; _ , which is overwhelmingly Muslim, h ivi
to side with Muslims while 1 i o o
. gnoring the concerns of Christi
example, in the summer of 1997 a viole e looot
t clash erupted in the vi
Bet Sahour, an 80 percent Christi y D e Durins the
: \ stian town near Bethlehem.” Duri
ensuing fracas, the PA police o i ¢ Palesttn
ain, , the _ pened fire on the crowd of Palestini
%}g{s)taegl;, .W(_)undmg six people.’ In July 1999, in nearby Bet J ’;Iriﬁln
Th,e o ;:;1a:1§llaegan a protest which some referred to as an intifada,
strike protested against the PA’s unj ici '
Christians. A of major concern isti e e irime of mine
istians. £ to the Christians was the firi i
Christian members of the Cit il.'? B Bt T sl
y Council.” Christians in Bet J’allah
22‘1;?:?11;1]136 ttl':elall‘1 that 1Eshey would become a minority “Eke vj;)Sa(:
_ ethlehem.” The decline of the Christian : i
: ; - opulatio
;;}::tsi; 111; r??:rth}ie)iplamed by social and economic facto:l.‘)s.pUs.uzlillr;f(;;ﬁcl
_ stians are middle clas
abroad to find better opportunities.” ® and better educated, and move

. 12. Th . . .
o lonly fgrc]:)oaxzcli:;(::; ccl)tl; Ll:lrra;l::;nil Chr:ftlarﬁsl residing in PA controlled areas will be
ored or | . Anin-dept i i
adltlogalC(t:msuans is beyond the scope of thisl:'artic(:)l?ek fmtothe !‘elatlon? perveenePAme
14. S :;]I sf;lgf'rt, Letter from Israel, JEWISH TELEGRAPH, Nov. 21, 1997
Ao srac 1 government report, The Palestinian Authority’s Treatmen.t of Christi
. 15. P rbas, ;http:llwww.tzemach.orglfyi/docsfchrstper hitm> “w
Lo u-Toamah isti i i j \
D Gichrew, , Christian Intifada Against Arafat, JERUSALEM PAPER, July
- Id.
7. PALESTINIAN H
' UMAN RIGHTS MONITOR, For the Record: ‘ [
ans under the Palestinian National Authority, V.2 No. 2 FL:{)T‘?Q;YSM aliezrsecutwn o
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In the summer of 1997, the International Christian Embassy
Jerusalem (“ICEJ”) published 2 report on the PA’s persecution of
Christians. Subsequently, in October, a report from the Israeli Prime
Minister’s Office claimed that Christians under the PA were being
systematically persecuted. The Palestinian Human Rights Monitoring
Group (“PHRMG”) issued its own report in February 1993, which
concluded that there isno systematic reli gious persecution under the PA
and that while human rights abuses abound,'® Christians in general
remain unmolested.”

The growing dominance of the Muslim population and the
predominantly Muslim PA administration has intensified the tension
between the two groups, leaving the Arab Christian minority in
precarious circumstances. Social discrimination against Christians has
become rampant in recent years, creating frictions between the two
groups. The Beit Sahur incident was initiated when an Islamic militant
in the village sought to enforce a strict Islamic dress code on a young
Christian woman.2? It is not uncommon {0 find mosques being utilized
as forums for sermons which malign Christianity andits Arab adherents.
Religious hatred such as “all the deeds that the Christians talk about are
deeds of deception” resonate from loudspeakers of numerous mosques
in the greater Bethlehem area.”' Ramadan, a month-long dawn-to-dusk
fast for Muslims, has also been a time of tension for Palestinian
Christians. Chairman Arafat has instituted strict adherence tO the

observance of Ramadan, which forbids eating, drinking and smoking
until sundown during the period of Ramadan. It has also been reported

18. The widespread violence is evidenced by the recent beatings of high-ranking PA

legislators and officials by other members of the PA and members of the Palestinian security
services. For example, the Minister of the Environment was beaten in his office by the Director
General of his minisiry. Also, the head of the Palestinian Legislature Council commnitice on
human rights was assaulted by members of Arafat’s security forces. Gaza psychiatrist and
human righits activist Iyad Al-Sarraj noted, “1do not disregard the depth of the rage that Tsraeli
Tives [as a cause for violence] but I don’t want to hang everything
ns for this use of violence emanates from us and from our

on it, because one of the major reaso
upbringing of our youth in our homes.” Middle East Media Research Institute Internet Website,
ives in the Palestinian

The Logic of Force and Violence: Beatings of Legislators and Executi
Authority, Washington, DC, May 18, 2000, (visited May 29, 2000) <http:/fwww.memri.org>
19. Idat 14. :
20. See Christopher Walker, Tensions Darken F estive Mood in-Bethlehem, L.ONDON
TiMES, Dec. 22, 1997, <http:llwww.thetimes.co.ukfcgi-bin!backissue>.

21. I
22, PA Says it Will Punish Ramadan Offenders, JERUSALEM POST, Jan. 12, 1997, at 1.

occupation inserted into our
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thaF, “Christian cemeteries have been destroyed, monasteries have had
their telepgone lines cut and break-ins [have been perpetrated] to
convents.”? In addition, there was also a seizure by some Muslims of
?:n apartment belonging to a Greek Orthodox monk, located in the

hristian Quarter of the Old City of Jerusalem. The intruders, who came
from a nearby mosque, threw out the monk’s belongings aI’ld annexed

:ﬁfﬁ :%):g:e ttc;1 g:e mosque.* Christians believe that the seizure was
Initiate Pv: hh ;:s Zl;lsl.zl«;nowledge of the Muslim religious trust officials
B Christians have felt unprotected due to the failure of the PA police t
intervene on their behalf in confrontations with Muslims.? /Elthou g
subJ'ec_ted to harassment (and worse) by Muslim extremists' Palestiniin
Chn_st.1ans hayc_: usually opted not to report incidents to thé PA police
Tl‘l‘ell' insecurities were re-enforced during the clashes in the villages 0’;”
Bij anan and Beit Sahur, when the PA police refrained from adequatel
protecting the Christian community.”’ Also, the fear of ;ldver ,
repercussions by Muslims keeps Palestinian Christians silent.” ”

T'he. growing tension has led to a conclusion among many Pa'llestinian

Chnst1§ns, !‘.hat Muslims are trying to “kick [the] Christians out 2 That
perception is further augmented by the fact that Muslims are n;) longer
selling land to non-Muslims, including the Palestinian Christians.” 'Ighe
ggggii-_a}?pqnted mufti (religious leader) in Jerusalem—Sheikh E.krima
oo as issued a fatwa, a decree punishable by death, that it is
orbidden for Muslims to sell land to non-Muslims.* According to
Protes.ta.nt clergyman in the territories, these circumstances have legft thta‘:

Pales.'tlman Christians in fear of their future under the PA.* Ope feasible

§Qlut10n for Christians to be accepted into Palestinian'Society is for

TR L T

L
B
e

23. See Isracli government report, supra nﬁte 14.

24. Yossi Klein Halevi
% 1 evi, Squeezed Out, JERUSALEM REPORT, July 10, 1997, at 14, 19.

26. i ity in thisi
o Citedh;:e?rﬁewet’: requested e?nonyrmty in this interview. All references to this source will
. 08: ollows: Confidential Interview with the a Protestant Clergyman in the PA, in

See Alpert, supra note 13.

Confidential Interview wi i
b terviéw with a Protestant Clergyman in the PA, supra note 26.

Halevi, supra note 24.
Confidential Interview with a Protestant Clergyman, supra note 26.
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Christians to abide by the rules of Islam according to Father Louis
Hazboun, Head of the Latin Community in Zababdeh.”

Aside from a few voices of apprehension, many church leaders
interviewed—Bishop Munib Yonan from the Lutheran Church of the
Redeemer,* Bishara Awad,” President of the Bethlehem Bible College,

- Louis Hazboun,* Head of the Latin community in Zababdeh and Tom'i
Dawod,?” head of the Greek-Orthodox community in Zababdeh, as well
as others who preferred not to be identified in this article—depicted an
amicable picture. They portrayed their relationship with the PA and the
Palestinian Muslims as being “good.” They cited the fact that Arafat is
married to a Christian woman>® and that Christmas Day and Easter
Sunday are official holidays in the territories under the PA local
administration. It was also indicated that Arafat encourages Muslim-
Christian dialogue through his participation in annual Christmas Eve
services at the Church of Nativity in Bethlehem and in a New Year’s
dinner with Christian church leaders.®®
Bishara Awad claimed that Christians can now, under the PA rule,
enjoy more freedom because the PA seeks to protect and assist the
church leaders.”! Labib Madanat, Executive Secretary of the J erusalem
Bible Society, an organization active in distribution and publication of
Christian holy texts, insisted that he has not encountered any problems
with the PA. He remarked that “the relationship with the PA [has been]
very positive because the Bible Society has no political stand.”*
Despite the putative religious freedom under the PA administration,
the church leaders that were interviewed admitted that none of them
would violate the unspoken boundary against engaging in evangelistic

33. Interview with Father Louis Hazboun, in Zababdeh, Jenin district (Nov. 14, 1998).

34. Interview with Bishop Munib Yonan from the Lutheran Church of the Redeemer,
in Jerusalem (Oct. 13, 1998).

35. Interview with Dr. Bishara Awad, in Bethlehem (Oct. 23, 1998).

36. Interview with Father Louis Hazboun, in Zababdeh, supra note 33.

37. Interview with Father Tom’i Dawod, in Zababdeh, Jenin district (Nov. 14, 1998).

38. Yasser Arafat’s wife, Suha Arafat, is a Greek Orthodox Christian from Ramaliah.
Interestingly, their daughter is being raised as a Muslim.

39. Interview with Bishop Munib Yonan, supra note 34.

40. Tnterview with Ibrahim Kandalaft, Deputy Minister for Christian Religious Affairs,
in Eastern Jerusalem (Oct. 20, 1998). :

4]1. Interview with Dr. Bishara Awad, supra note 33.

42. Interview with LabibMadanat, Executive Sccretary of the Jerusalem Bible Society,

in Jerusalem (Sept. 14, 1998).
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activi-ties. Bishop Munib Yonan maintained that his community would
absta?n from doing evangelical work, such as distributing Bibles to
Muslims or converting Muslims to Christianity.*’ Father Louis Hazboun
remarked, that he refused to convert a family to Christianity in order to
protect them from the social and institutional difficulties they would
§uffer as aconsequence.* He told them to perform their Christian belief
in secrecy, to read the Bible and to lead a Christian life, but to refrain
from baptism or going to church.® It is accepted by most Palestinian
Chp§t1ans, living as a minority, that the local concept of freedom of
religion does not extend to activities that may endanger the status quo
between Muslims and Christians. :

Although the Palestinian Christians are a recognized minority under
the PA, maintaining religious autonomy must be within the constraints
of an Islamic society that is increasingly intolerant of its Christian
members: Although cursory attempts have been made to adhere to
democratic principles, Bishop Munib Yonan from the Lutheran Church

- of the Redeemer pointed out that, “Western standards cannot be applied

[to] 3a1§stinim society.”™® Thus it appears to this author that toleration
of religions minorities, which today is the accepted ideal in the Western
democracy, which is the accepted ideal in the world, is an important tool
for the PA. According to a Protestant clergyman in the territories
Arafat.’s ostensible friendliness toward Christians can be attributed tc;
two things. First, Arafat is interested in maintaining good relations with
the ‘W-estern world, in which most of the population happens to be
Chnstlan_. Second, in a prospective Palestinian state, the economy could
draw major benefits from Christian pilgrims and tourists.*’” Moreover,

.‘_ f;afat’.s diplomatic fafforts in pursuit of statechood on advantageous
“terms involves seeking support from Christians around the world.

Palestinian Christians understand this dynamic and can, in certain

.‘circumstances, use it to gain leverage, as they did when they threatened

o $poil millennium celebrations in the PA territories.**

'Interv?ew w%th Bishop Munib Yonan, supra note 34.
. | }ztervmw with Father Louis Hazboun, in Zababdeh, supra note 33.
::nteri;'ézw with Bishop Munib Yonan, supra note 34.
- Confidential Interview with a Protestant Cler; i
gyman in the PA, X
See Chaeled Abu-Toamah, supra, note 15. : supranote 26
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While the Palestinian Christians, who are born into traditional
Christian families and raised as Christians, have preserved their
religious and cultural autonomy in the PA controlled areas, the MCCs
have been subjected to threats. In various venues, a small percentage of
Muslims have embraced Christianity, abandoning their Islamic beliefs
and tradition. Converts from Islam to Christianity have not been
accepted by most Muslims nor, for the most part, by traditional
Christians, due to fears of upsetting the status quo.” These fears compel
MCCs to attend clandestine Christian gatherings and to live their faith
in a covert manner, fearful of their fate if their conversions are

disclosed.

II. HUMAN RIGHTS VIOLATIONS AGAINST MUSLIM CONVERTS
TO CHRISTIANITY '

MCCs have been subjected to persecution at two levels: first from
private individuals and secondarily by the Palestinian police and
security forces.®® Research by the author has provided some clarification
of the violations to which a aumber of these MCCs are actually being

subjected to. A few trends can be discerned.

A. Societal Persecution

In an Islamic environment where conformity is the norm, the MCCs
are frequently viewed as ‘betrayers of the faith.” As such, the converts

49. Interview with Jonathan Miles, Coordinator of the “Light to the Nations™
Organization in Gaza, in Jerusalem (Qct. 22, 1998).

. 50. The Palestinian Human Rights Monitoring Group (“PHRMG”) found in their
February 1998 report that of the six cases of MCCs being persecuted as described in an Israeli
Prime Ministers Office report, only two of the cases were definitely attributable to the MCCs
conversion. This is why the PHRMG does not believe that there is officially sanctioned and
systematic persecution of MCCs. PALESTINIAN HUMAN RIGHTS MONITOR, supranote 17, How-
ever, it was suggested by David Parsons, on the staff of the International Christian Embassy
Jerusalem (“ICEJ”), that the PA allows the police unfettered freedom of action. If they want to
harass people due to their faith, whether based on a personal dispute, the PA will give them free
range without punishment. This is viewed by Parsons as part of the PA’s policy to persecute
MCCs. What the PHRMG calls disproportionate harassment of the MCCs, ICEJ calls the de
facto policy of the PA, because all these human rights violations are ignored and go
unpunished: Interview with David Parsons,—the International Christian Embassy in Jerusalem

(“ICEJ”), in Jerusalem June 9, 1998,
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; have been harassed, beaten and threatened by various elements in their
community. As a rule the MCCs are afraid to disclose their new found
faith to friends, family and neighbors due to their legitimate concerns of
adversp consequences. An electrician from a village near Ariel (aJewish
town in the West Bank) known by the pseudonym “Mustafa,” was
subjected to frequent verbal abuse and threats from Muslims’in his
qommunity.” Another MCC from the Nablus area, “Ali,” claims that his
tire shgp was burned down on two occasions and that his car was
vandah;cd by persons residing in his village in reaction to his
conversion to Christianity. According to Ali, his seven-year old
daugl}ter was intentionally struck by a car. While she was walking on
the 31d§walk, a car swerved from the road, hit her and drove off
memately thereafter Ali received an anonymous phone call about the.,
h}t-arilgis—run. The caller threatened that this was a warning—a “first
sign.”> A MCC from Tulkarem, “Nasser,” was forced to flee his village
and seek refuge in the Israeli city of Ramle for fear of being physicall
attackecg;by Islamic extremists in his village or by persdns working fOZ'
the PA. . Nasser claims that threatening leaflets were distributed by
persons in his village, warning people to stay away from him because
he had converted to Christianity. In spite of threats and admonitions to
ztu{% to ISlaII-l by his wife’s family, who are active in the PLO, Nasser
‘ :ﬁallilzg_”&bles. Apparently as a consequence, his house was
- An MCC, referred to herein as “Abdullah,” lost his restaurant, as the
landlord refused to continue renting it to him upon leaming’ about
* Abdullah’s baptism.*® In addition, Abdullah was attacked by masked
men on his way home from work. According to Abdullah, the men
sqnounded him and beat him, accusing him of being a Mc;ltad—the

+:-. 51, The attacks come from various sources i i
) ces including Hamas, Muslii Hgi i

adcrs;,zshellcchs. PA officials, friends and even family members melgious comnel
“. 52, Confidential i i i Scian fié jel, i
S8 idential interview with Mustafa an electrician from Ariel, in Jerusalem (Aug.
53. Confidential interview with Ali, i i
o 93 li, in Ariel (J ; ial i i
i A;I’ in Torpsalom (Aup, 26, 1998) (July 27, 1998); Confidential interview
54. . Confidential i i i i i
o8 ential interview with a Muslim believer from Tulkarem, in Jerusalem (Sept.
55: Confidential interview wi i

3 with N i i
tetn (Sept. 16, 1998), asser, an electrician frqm the Ramallah area, in
Confidential interview with Abdullah, a cook from Jenin, in Jerusalem (Oct. 19
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Arabic term for “betrayer of the faith.” They threatened to shoot him
and his children. He believes that the attackers were members of the
Hamas.”? Afraid for his life, he limits his travel to going to work and
returning home.® Similar threatening situations have been reported
among those born Christian.

Another MCC, “Youssef” frorh the Nablus area, lives in fear for his
Jife because of his Christian practices. Although he attempts to keep his
Christian observance covert, they have aroused suspicions among his
neighbors. His residence islocatedina Hamas—dominated village, and
many of his family members belong to the Hamas organization. He also
has two brothers who work in the PA’s Preventive Security Services,
which is responsible for internal security. His father has threatened
Youssef with death if the ramors about Youssef’s conversion are proven
to be true.”

Significantly, none of the above victims of harassment, abuse and
persecution received any protection from the PA police or numerous
other secuity services.® In some cases, this was due to a failure to
report the incidents. Abdullah pever reported the attack to the PA
because, he said “they are all the same.”® Many of the interviewees
evinced that the PA chooses not t0 intervene to protect MCCs. When
some individuals do seek help, they are discouraged from involving the

57. “Hamas” is an Arabic acronym reaning “zeal” or “fervor.” The movement's full
Arabic name is Harakatr al-Mugquwama al-Islamiyya, which means “the Islamic Resistance
Movement.” )

58. Confidential interview Abdullah, in Nablus (Apr. 17, 1999). A Christian woman
from a village near Bethlehem was attacked for teaching the Bible. She was accused of being
a “Zionist agent” and was frequently cursed and spat on in the market place. According to her,
an attempt was made to burmn down her house while she and her family were sleeping and she
was also stabbed in the market place. Afraid for the lives of her children, she sent them to North
America to study. These events occurred in a Muslim surrounding during the Intifada.
Confidential interview with a Christian woman from Bet Sahur, in Jerusalem (Aug. 17, 1998).

50, Confidential interview with Youssef from the Nablus area, in Jerusalem (Sept. 23,
1998); Confidential interview with Youssef from the Nablus area, in Ariel (Apr. 16, 1999).

.60. 'The extent of this disinterest appears to have recently reached a new level with the
case of Nabil Abu Ramaddan. According to information that as gathered from Ramallah by
David Ortiz, an MCC named Nabil Abu Ramaddan died in mid-April 2000 from a bullet wound
to the head, sustained in his home in Ramallzh. He had converted six months prior to his death
and was known as an outspoken believer in Jesus. Prior to his conversion, Ramaddan was a

religious Muslim. Ortiz’s sources claimed that it is common knowledge who shot Ramaddan

and that the killing was approved by the PA due to his conversion. Thus far, no effort has been

made to capture the perpetrators. Interview with David Ortiz, in J erusalem (June 5, 2000).
61. Confidential interview with Abdullah, supra note 58.
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pohc?. than Ali went to the PA police to report that his daughter had
!)ecn 1r1_tent1<?na11y run over by acar, the policemen conveyed to him that
it was in Ali’s interest not to open a file by registering a complaint %2
. tsooll;r:z MCC; gfelieve that their situation is so precarious that tth;r resc;rt
s (I,Ifgtg; ‘;V :;rslf g;;fkmg refuge in Israel or the Israeli administered
As 2 foundation of any democratic system, a police force i
establfshed to protect its citizens and to promote their safety. B ¥
chyosmg to. ignore these incidents, the PA police force is abdicatl'); 'ty
qulIlFeSSCI:ltlal responsibility—that of protecting the members ofgt;1S
public. It is an act of omission that endangers the public and ':)rtende
thc. l.)reak-down of public order. Moreover, it permits the spread :
Fellglous intolerance with dangerous societal consequences Als) sen'oo
is the problem of the PA police or security service’s unwiilin ess ]:S
Prosecute cfomplaints against people who attack MCCs, far moreg:erio .
is the. active involvement of these uniformed forc’es in egregi us
violations of the rights of MCCs. ' RO

B. Direct PA Persecution

’ljhe MCCs are perceived as threats by many members of the PA
police anc} security forces. Their conversion is regarded as an act of
pollaboranon with Israel, rather than as a personal act of faith The?
contz.lc.ts, often with foreign and Christian organizations, are viewéd witll;
- ;Espg:lon. Any evangelical efforts that lead to the conversion of

- :SP ;nsAalrle ;&n as acts that updermine the legitimacy and security of
Samana . n;len}i:an evangehcal' pastor who oversees the Church of
eana to\lxlli olf as been. based in 'Isracl for the last thirty years, was

oo ol s face by Ziad Abu Ziad, a Minister of State in Arafat’s

LG ; ;;:"omment rr'lember of the Palestinian Legislative Council
- ), is 6z;,vangehca.l work was a threat to the security of the
Inian State.” Persecutions of MCCs are induced by the same

eption that converted Muslims have not only betrayed the faith b

ve also betrayed the ‘nation’ as well. N

Confidential interview with Ali, in Ari
i anigent e 26 199 3])_ i, in Ariel (July 27, 1998); Confidential interview

Intervi . . .
erview with Dr, Ray Register, Baptist pastor, in Jerusalem (Sept. 7, 1998).
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Mounting evidence from various indepem;lent sources illustratc‘[s) hc::rl
the PA police and security forces utilize 1phumane E?nd e;lienM (r:lé !
means of interrogation to extract information regardmg the MC 3
conversion to Christianity and false confessions to vanm;ls :Sn:fr;e !
charges. Abdullah received an anonymous th.reatefnmg lfatters ortly e
he was baptized in 1996. The letter inquired into his convi;sllon‘ °
Christianity and offered an enticement for h?s. return .tfoh S dz;J('in;mt
promising job with the PA. The letter also spe‘mfled that 1laheb 1a not
comply, Abdullah and his children would }Jc ‘l,alled. Abdul clieves
that the letter came from Jihad Musseimi's PA Sec.ret Serv(lice.d
According to Abdutlah, when he did not acquiesce to their derillz;rll1 an !
return to Islam, he was arrested in October. 1996. Abdu rmv;fad
interrogated for twenty days in the Nablus. prison. _He'was tod wiih
regularly during the interrogation, beaten w*th electric pipes ajnb o
fists. Cigarettes were extinguished all over his body and hf: was ui"r; ”
with a piece of hot metal on his Achilles tendor.a. Afterthe 1nte£ro gad1' i
he was placed in a small 1 x 1 meter cell without food and medica

: days.®

tre:fomuesl:;g%as glso arrested by the PA and was interrogated for t\;{entzlr
days in 1997. During the interrogation h? was sl}acklec% to a wa 2.1‘11
beaten. The interrogators placed his head in the toilet while .the ;ec:nby
forces took turns urinating on him. They also. bumefi his cl es y Y
pouring boiling margarine on him. He was then nTm.deately p ac::ii 1;11
a small isolation cell for two months without receiving proper medic

treatment.” R
Another MCC, Salim, was interrogated by the Preventive y

Service (“PSS”) at the Salfit police station. He was also beaten with .

fists, rifle butts and.clubs. He suffered from gashes all over thfa face as

68
well as a broken shoulder. .
“Razi,” a construction laborer from a village near Nablus, was

interrogated by the PSS at Salfit in 1997. During his interrogation, his

64. Confidential interview with Abdullah, supra_nnte 58.
65. Id _
ial i i i blus area, supra note 59.
 Confidential interview with Youssef from the Nal : _ .
2‘61 T;:c PSS is headed by Jibril Rajoub. A number of MCC_s interviewed fqr t;us ar;;zi:l
expressed particular fear of this force. See Confidential Interview with Muhammed in Jerus

5, 2000. .
Januargs‘ Confidential interview with Salim, in Jerusalem (Nov, 18, 1998).
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hands were tied behind his back and he was, using the same rope, hung
from the ceiling with his feet in the air for thirteen days and nights.*®

Mustafa was beaten for two or three days during interrogation in 1995
by the PSS and frequently rearrested until 1997. Mustafa claims that he
fled the PA administered areas after an attempt was made to stab him in
: his village and, thereafter, despite his relocation, an attempt was made
to run him down with a car near Jerusalem. In both cases, he recognized
the perpetrators as the PSS agents who had interrogated him.™

1. Fabricated Criminal Charges

The interviewed MCCs claim that their arrests and subsequent
interrogations were in response to their conversion. They indicate that
during interrogation the security forces inquired about their conversion
and their activities with other Christians. Yet, the criminal charges
brought against the MCCs are different altogether—they are fabrications
having nothing to do their conversion.

The interrogators from the PSS continually asked Razi if he was a
Christian. According to Razi, when he denied his conversion for fear of
repercussions, the security men confronted him with evidence that he
had distributed Bibles to people in his village.”! Yet, when it came to
lodging legal charges against him, Razi was accused of ‘land dealing’
(selling land to Jews). He was imprisoned for eight months, despite
offering proof that he owns no land and lives in a tiny, very rudimentary

69. Confidentia! interview with Razi, in Jerusalem (Aug. 26, 1998). He prefers a
pseudonym due to ongoing persecution against him and members of his family by the PA. The
ICEJ claims that the PA police are conducting a violent campaign against MCCs, intensifying
in the spring of 1998, They cited the first clear instance of this PA policy, coming two years
before when Shak’r Saleh, was imprisoned in Jericho on false charges. He was beaten on the
soles of his feet with rubber rods which, as a result tore the muscles in his feet so badly he

quired hospitalization at Meir hospital. On his documentation for release he had to sign 2
paper saying he had never converted to Christianity, Tortured for Their Faith, MIDDLE EAST
DIGEST, Aug. 1997, (visited Mar. 30 1998), <http://cdn-friends-icej.ca/medigest/jan98/
threat.html>,

According to the ICE], the PA often denies work certificates and travel permits to
5. In one case, David Parsons said, one MCC tried for a year to get a travel permit, and
130 tired of the intimidation that he gave up on the Christian faith. The PHRMG detailed six

registered as victims, but the ICEJ say that those are not the only cases, just the only ones
were jailed.
~70.  Interview with Mustafa, supra note 52.

71 Interview with Razi the building worker from the Nablus area, supra note 69.




i

554 MSU-DCL Journal of International Law [8:539
residence with his large family.” In Razi’s case other membess of his
family have been interrogated, beaten, and either jailed or detained in
connection with Razi’s faith. Although not a MCC himself, Razi’s
father, Fawzi”® was arrested on May 26, 1997 and subsequently kept in
detention for thirty-one months. A sixty-five-year-old man, Fawzi
claims he was tortured twenty-four hours a day for eighteen days at
Qalqilya interrogation center by agents of Jabril Rijoub, the head of
PSS. After his first trial, Fawzi was urged to confess to the crime of
land-dealing and when he did not, he was tortured for another ten days
in order to force him to confess, despite the fact that two of the three
judges at the trial ruled that he should be released. During interrogations
Fawzi was repeatedly asked about his faith and was told that his
treatment was due to the fact that his son is a Christian and, as his
father, he is responsible for his son’s conversion.” Fawzi was never
formally charged or convicted of any crime. Presently Razi’s seventeen-
year-old son is in detention. The family has not been allowed to visit
him and the authorities have not released details of his alleged crime. He
was arrested on the day that he was to be inducted into the police force
and has been under arrest now for two months. Razi said that his son
had been arrested because “they said his family was Christian.””
Despite being the victim of an attack by his classmates, Razi’s thirteen-
year-old son was taken to the police station where he was kept for two
weeks. He was beaten and interrogated over allegations his father was
a land-dealer, a collaborator and a Christian, Essentially Razi’s family
has been blacklisted. As an additional impediment imposed upon those
who convert to Christianity, they are unable to obtain identity cards
from the PA. Razi cannot even register the birth of his newborn child.”
During his time in prison Razi stated that there were “six or seven other
converts there.””’
Abdullah was also questioned about his conversion to Christianity
during interrogation, but was later charged with illegal gold dealing.
According to Abdullah, the security officers used his daughter’s gold

72. Id

73. Confidential interview with Fawzi, a night-watchman from Nablus, in Jerusalem
(Jan. 13, 2000).

74. Id

75. Id

76. Id
77. Confidential interview with Razi, in Jerusalem (Jan. 13, 2000).
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neck}ace as ‘evidence’ of his illegal gold dealing. When Abdullah
prov1_ded evidence to prove that the necklace was purchased legally and
that it was a present from his daughter's grandfather, his housey was
searc?hed by the police. They didn’t find any additional :gold but instead
confiscated all of his Christian books and his Bible.”® Abdullah
relpf:mbers his interrogators, Assam Ijbara, Fouad Yunis- Jamal Abu
Miriam and Muhammed Taoufik, specifically declaring thalz they did not
want anything from him except for him to return to Islam.”

Youssef also asserted that during his interrogation the security police
repgatfadly called him a “bad man” because he had convertlc):d to
Chns_namty. Out of fear and desperation, Youssef signed a document
denylpg that he was a Christian. When he was being released, the
secun_ty police officer told him that he would be watched to see ’if he
associated with any Christians. Howevef, according to Youssef, in court
records he was accused of having collaborated with Israel and’causin
problfams ff)r the PA.% As an additional punishment, Youssef’s famil >
working with the police, had him thrown out of the village, telling hilﬁ
that he could only come back if he agreed to enroll in an Isl,amic school
and forsake his “foolish ways.” This he refused to do. Eventuall
Youssef was only able to return to the village when he agreed to si 3::
document at the police station promising not to meet with Christiari1 8l

thn Mustafa was surnmoned by the PSS for questioning, he w.as
continually asked about his conversion and about David Orl,:iz with
whom he has regular Bible studies. When their attempts to coerc’e him

:EI Ztu(rir; to Izl;m failed, he was beaten by the interrogators for two to

s. The trumped- i i i

e 2 3; > The i f:lc.:l, Egp accusation brought against him was
~In _Salim’s case the charge brought against him a ‘ i

: cquction during the Israeli admiﬁistragti onofthe Vr\?eS:t %u;nolf,al;g;z‘r/:;::

.. 18 Confidential interview with Al

b i bdullah, supra note 56.

3(1} ftt)nﬁ(.iential. interview \\fith Youssef (Sept. 23, 1998), supra note 59.

o ..Icm: aﬁ:r;:e(\; a\:ltll'ng nggo ())rIt;z, tl('ieo wife of a Christian lay Pastor living in the city of
e »(Jan. 18, . David Ortiz, who is & Christian [ i

gs?slzlves in the city of Ariel and teaches the Bible. fanlay pastor from, the ited

o -thes(éo‘nﬁ;ilenual intffrview wi'th Mustafa, supra note 52. The PHRMG‘reported that

e th:o aborators are .Chnstir.:m Zionists. Zionist evangelical beliefs are seen as

f;l-l'y t_heg ftappea\l of Pfallesnmarf gatxonalism. Since Christian Zionists interpret the Bible
thr;e . f)f t; en take pD]lFlCﬂl positions similar to the Israeli right-wing. This may explain

! the six evangelical converts discussed above were accused of collaboration.
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stinian otate
creation of the PA. Itinvolved 2 feud between Salim and another person - watching him everyday, h >
residing in the same village whom Salim injured, allegedly in self- meetings with foreign 38}] _va"eveg; they are suspicious about his
defense. Despite the fact that he was tried, convicted and served his L orders to report to the localnStll?ns. Youssef also receives frequent
sentence in an Israeli jail and paid the sum agreed in a sulha (see infra visit, the interrogators ask ]i)]o ice station. He claims that during each
section ILE.), Salim was rearrested based upon the earlier incident and l convinced that the PA has hi ml:} to name other MCCs.® Youssef is
charged with being a collaborator.®* Salim’s brother, Ghassan, was also When he tried to cross the bon(]11 lacklisted as a convert to Christianity.
taken in for questioning in September 1999, in relation to the same feud. there, the Jordanian borde ) crim-to Jordan to visit asister who resides
The interrogators, however, only asked him about the feud on the first 4 After checking their con: pa;tro did not permit him to cross the bridge.
day of his forty days in detention. They then proceeded to question him “traitor”—a convert to Chguﬂer, .thiggual‘ds mocked him for being a
about his brother’s Christian beliefs and the whereabouts and activities to the Salfit office by the Psssa oA Hlasser was glso summoned back
of David Ortiz. They asked how his brother had met David Ortiz and According to Nasser, the onl i}? 1997 and questioned for two hours.
what kind of relationship they have.® :. himn to inform on the,oth My ing tl}e interrogators wanted was for
Nasser was rearrested and questioned in 1995 about his conversion = er MCCs in his village.”
and relations with Christians. When he was summoned for the second ' 9. Brib B
time, the interrogators accused him of land dealing. Nasser claims that . es and Court Proceedings
he denied the allegations and he was beaten and detained for two days. : In _
Before his release, one of the interrogators named Mohammed, 5 comp(:i?:; tt‘:) Spe;;:; :)i::ii:itfgzﬁ Spl;:(l);ll(,) Z:;n;: 0t1:1 the I\IIICCS have been
S o the police and security

conveyed to Nasser that the cause of his troubles was due to his
conversion to Christianity and because he was friends with suspicious
people—namely Christians.”®

Since the release of these men from prison, they have been frequently
summoned back to the offices of various PA security services for
questioning. The interrogations continue to revolve around their
Chuistian faith and various religious activities. Abdullah reports to the
PSS approximately three times a month. They ask him to name other
MCCs, and routinely ask questions about the activities of the MCCs.
Aftér each interrogation session, they place him in an isolation cell for
three to four days. Abdullah claims that they are trying to force him
back to Islam by “driving me crazy.”® Salim is also summoned back
to the security services frequently. According to Salim, they continually
ask for the names of other converts and the leaders in the church that he
attends. Recently, the security service men have admitted to him that
they are aware that Salim is not a collaborator because they have been

servicqs. Salim paid 3000 Jordanian Dinar i
gg;(;)sumatf:ly $526, for ‘(::ai!.91 Razi was releaseii a‘f:}tleer he;q;gdal Tgtogé
requirf; ;g:lvalgnt of approximately $1,755 #2Razi’s father, Fawzi was
required to f:)ay 0:;’000 Israeli -(ncw) Shekels, about $7,400.% Razi’; son
was forced alfayb ,000Israeli .(nf:w) Shekels, about $740 to-be released
oy 3’000gI o :111'1 (n}; vt\gesiit:;;?nan golitcei;’“ Nasser wgass also forced to
00 (ne  order to be released.”™ Unfort 1
_ Qoxruptlor} is not limited to the police or security servi una'tc #
f‘i\;}vm claim that their lawyer required them ttgfunﬁlsclfi‘c?d?ttil:j;z Ila?'nd
Sums to pay off not only the police and the security services, but alfg

judges, govern ici
- g ment officials and even members of the court clerical

g‘; gonggential interview with Salim, supra note 68
. on. ial i i i :
s o ential interview with Youssef, supra note 59.
g(l) Conﬁdcnt?a] ?nterview with Nasser, supra note 55
92. Conﬁdent}al interview with Salim, supra note 68 l
93. gonggennal interview with Razi, supra note 69 .
. On - . 0 - + y
o o ential interview with Fawzi, supra note 73.
gonﬁdential interview with Nasser, supra note 55
onfidential interview with Fawzi, supra note 73.-

g3. Confidential interview with Salim, supra note 68; Confidential interview with
Salim, in the West Bank (Apr. 17, 1999). -

84. Interview with Leah Ortiz, supra note 81.

g5, Confidential interview with Nasser, supra note 55.

86. Confidential interview with Abdullah, supra note 56.
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Frequently the trials of MCCs on trumped-up charges never actually
take place. Salim’s original court date was January 31, 1999. When he
showed up, it was postponed. His next scheduled court date was May
11, 1999.”7 Abdullah is in the same predicament; each court date 1s
postponed and then rescheduled when he arrives for trial.”® No reason
is ever given for the delays. Fawzi, as a condition of his release, had to
obtain guarantees from prominent Jocal merchants promising that he
would not abscond before his trial date, which according to Fawzi, will
nevereventuate.” The practice of obtaining a guarantee involves paying
o merchant for their signature, which the MCC presents to the police. If
the individual MCC absconds the merchant must pay the guarantee to
the authorities.'® This arrangement is illustrative of the types of
inappropriate relationships that the PA police and security services have
with businessmen in the private sector. An independent task force
sponsored by the Council on Foreign Relations highli ghted the scope for
abuse by police officers, stating that, “Police force facilities have also
on occasion been constructed with donations from local merchants . . .
[this could] . . . lead to corrupt practices and a culture in which members
of the public come to expect preferential treatment.”*® In the interim the
MCCs continue to incur legal fees and fear that they will never be
exonerated from false charges.

Despite many other similar cases, a report was published by the
PHRMG concluding, “it is doubtful that there is a PA policy to harass
this fraction of the small evangelical community.”'®” A PHRMG report
indicated that the arrests of MCCs belong to a category of arrest that
exists, “for a reason unknown to anyone except their persecutors.”'®
The small number of MCC victims is hot sufficient to establish that an
official policy of persecution against them exists and is practiced by the
PA. According to the PHRMG, the alleged MCCs who have suffered
must be in a pool of a “society in which rule of law is continually

97. Confidential interview with Salim, supra note 68.
08. Confidential interview with Abdullah, supra note 58.
99. Confidential interview with Fawzi, supra note 73.
100. Interview with Leah Ortiz, supra note 81.
101. REPORT, supra note 9, at 116 .
102. ‘THE PALESTINIAN HUMAN RIGHTS MONITOR; supra note 17.

103. Id
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gﬁ,?:g&_fﬂmwmh thousands of people have had their human rights
Terry McIntosh—founder of the Jesus House of Prayer in Jericho
—dpeg not think that there is an offictal policy against MCCs or
Christians. According to him, his evangelical ministry has “enjoyed
unp‘r‘eceflentfad favor from the PA.” He does however claim thatjthjgre
are “radical individuals,” and “criminal types” in government uniform
that have abused their power. The MCCs that attend have encountered
threats and have been warned not to attend the meetings at the House of
Prayer. by these vigilantes. According to McIntosh they are ‘the
?KC‘BI.)UOII and not the norm. It is not the “government,” (the PA) b
individuals in police and security uniforms.'® , "

ITI. UNDERSTANDING THE SOURCES OF THE PROBLEM
The PA is a state in the making, emerging from decades as an

ale gi?im.ate_ state. Itis useful to understand the inner workings of the PA
to gain insight into the problem of persecution against the MCCs

Virtually every PA institution answers irman Ar
Arafat’s Palestinian biographer noted: afat himself.

Not only did the chairman of the PLO [Ar
Lt : afat] become the president of th
PNA [Palestinian National Authority,]'® he was also its Prirge Minix.:st;' :h:
ﬁ()ﬂander of the arms:d forces and president of the legislative council,and
ad the power to appoint, promote and fire members of the judiciary. The

executive, legislative and judicial powers of the PN, i
s o Yemoor Avatac p e PNA were thus vested in the

glc. additi.on, Arafgt also appointed himself head of the Palestinian
ovononuc Council for Development and Reconstruction, which
ersees much of the donor funds intended to assist the emerging

104,

:gg IE;lllail.fl‘.C)m Terry McIntosh, Oct. 11, 1998 (USAJOURNEY @aol.com).
. estinians generally refer to the PA as the PNA, there by likening their non-state

‘entity to a sovereign enti i
gh entity, despite the absence of the word “national” or the initial “n" from

e Fv_%xts of the interim peace agreements.
107.  ABURISH, supra note 6, at 276.
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Palestinian entity.'®® This centralization of authority in one person is
indicative of the power structure within the PA and its institutions. 0

"~ A. The Multiplicity of Palestinian Authority Security Forces

As part of the Oslo Accords of 1993, security and police forces were
established by the PA. The exact qumber of security organizations
within the PA is not certain, although human rights groups and foreign
journalists have attempted to unravel this enigma. Dr. Sami Musallam,
Director General of Yasser Arafat’s office in Jericho, claimed that five
PA security services exist. Eric Marclay, head of the ICRC Delegation
in Jerusalem, stated that there are at least eight security services. The
author of Arafat’s biography, Said Aburish, identified nine security
organizations which all report directly to Arafat. In Aburish’s opinion,
Arafat effectively holds the position of «chief of chiefs of police.”"
Bassem Eid, head of the Palestinian Human Rights Monitoring Group

acknowledged, “nobody really Kknows.”1"! He is cognizant of ten security
services: the Civil Police, the Presidential Security Service (a.k.a. Force
17), the General Intelligence Service, Military Intelligence, the National
Security Service, the Naval Police, the PSS, the University Police, the
Border Crossings Secutrity Service, and the Public Security Service.
The number of PA security and police personnel has been one of the
issues of contention in the stalemated negotiations in the peace process.

The PA was empowered by the Oslo accords, and reaffirmed with the

Wye Memorandum, t0 have a police force comprised of six operational
branches.!? Arafat claims that the large size of the police and security
forces are necessary, not only to maintain order and fight against
terrorism, but also to reduce the problem of unemployment in the West
Bank and Gaza. In a recent report by an independent task force, which
analyzed challenges facing the public institutions of the emerging
Palestinian state, it was argued that the Oslo framework provided no
guidance as to the rights of or limits to the powers of the police forces.

108. Id
109. See REPORT, supra note 9, for a detailed list of the extensive range of agencies

directly attached to Arafat’s executive office by executive decree.
110. ABURISH, supra note 6, at 308-309 (1998). "
111. Interview with Bassem Fid, Head of the Palestinian Human Rights Monitoring

Group, in Jerusalem (Nov. 30, 1998).
112. REPORT, suprd note 9, at 111 {1999).
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'rl;:elczntrahzitlon of power over the police and security forces by Arafat
sle to‘ the “perception among the Palestinian public and international
community that there is an uncontrolled and ad hoc proliferation of
security .forccs. This leaves the door open for intra branch rival S
human rights abuses and poor procedural practice.”*"? i
In the hlera-rchical structure of the PA, the responsibilities and task
. of eafzh security service are unclear. According to Bassem Eid “ths
secugty services hold a position of excessive power within the Pl,& anfl
are .qulved in everything that happens under PA rule, even i
ministerial work.”!!* Decisions within the PA cannot be made with I:
the cc_)nsent of the security services, of which the PSS and the Gen;ul
Intelhgen.ce Serv.ice are the most influential. According to Bassem Ei?l
- the security services’ tasks are not legally specified and their power i :
:lr;rtelslstr;med. He 1(?:ﬁne:s their work as “a;'resting and torturing ’I’)Almolsi
¢ human rights violati i '
althe Intcﬂig% s vio rvtilggiislavc been committed by the PSS and the
Pa_rt of the problem is that the PA security officers are not full
f:ogmzant. of the law and proper procedures for arrests detentiony
interrogation and even basic human rights standards."*® The 1998 report
bythe U.S. Pepartment of State’s Bureau of Democracy, Human Ri phts
anfl Labor 1nc_11cated that the PA security officials ofte;l do not fol%ow
: existing la.wls1 7m the West Bank or in Gaza regarding arrest and detention
procedur?s. According to the law, only the PA civil police force is
vcste;l with the authority to make arrests, however, all the ten or mo
- security forces have been known to make arrests.“;s Staffed arbitran'lre
- based upon personal connections and Fatah membership,'* abuse 3}
. power has been flagrant. Additionally, there are no clear reéulations for

o 113, Id.
) i}g igte;view thh Bassem Eid, supra note 111.
'l"ison'ers. - th assem Eid gave the example of the Supreme Court ordering re]eaées of
! 116’ o Se ];ecunty services refused to implement the Supreme Court’s ruling.
. U.S. Department of State, Occupied Territories Report on Human Rights Practices

#1997, Released by th i
17 I y the Bureau of Democracy, Human Rights and Labor (Jan. 30, 1998}.

18.

19. i i
. ‘Opei ic:af al]ih the lal:gest factior of t.he PLO. The literal meaning of the Arabic word
g cugh its popular meaning is “the Muslim conquest of non-Muslimlands.”

tis the head of the Farah. Harri TERR
s X s Schoenberg, A M :
Q:NS AND THE PLO 11 (1989). £ PR e UNITEI?
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the training of officers. The average officer may be trained by his
service or not at all."”™

According to the PHRMG, most arrests conducted by the PA are

illegal and do mot conform to any body of law.'”” An Amnesty
International delegation was told by an official at the Palestinian
Authority’s Ministry of Justice that, “those concerned with justice knew
that 80 percent of those we arrested had committed no offence either
under Palestinian or under Israeli law.”22 In a 1997 report examining 42
reprcscntative cases of illegal arrest, detention and torture, none of their
interviewees were brought to court within the legally mandated 48 hours
time limit for an extension of their arrest, nor weie they ever brought to
court to be charged during their period of detention and interrogation.
The PHRMG has also documented cases of suspects held for over ayear
without any legal proceedings being instituted against them. In a few
cases of mass arrest or crackdown which occurred after suicide
bombings, according to the PHRMG, at Jeast 125 Palestinians were held
in prizs40n for months without being officially charged or brought to
trial.!

An American columnist writing for the New York Times, Neil
MacFarquhar, alluded to the original Palestinian hope for—and
subsequent despair over—judicial fairness and proper policing,
following the Israeli withdrawal and transfer of control to the PA.“They
[the Gazans] were ecstatic to get Israeli troops off their streets, but
dismayed to find the Palestinian troops who moved into the same
barracks are eager to throw people in jail for even perceived slights

120. Interview with Bassem Fid, supra note 111.

121. BassemEid, The State of Human Rights in Palestine, PALESTINIAN HUMANRIGHTS
MONITOR, Issue No. 3, May 1997 at 3. Generally speaking, therc are four categories of
prisoners in Palestinian jails: suspected collaborators, suspected Muslim militants, suspects in
non-political crimes and finally individuals who have been arrested for a reason unknown o
anyone except their persecutors. Because there is little rule of law in the PA, the individuals in
the last category are often arrested due to a personal disagreement with a member of the security
forces of a senior PA official. See also PALESTINIAN HUMAN RIGHTS MONITOR, supra note 17,
at 6-7.

122. Palestinian Authority Defying the Rule of Law: Political Detainees, AMNESTY
INTERNATIONAL REPORT, at 7 (1999) (hereinafter AMNESTY INTERNATIONAL].

123. Bassem Eid, The State of Human Rights in Palestine, THE PALESTINIAN HUMAN
RIGHTS MONITOR, Issue No. 3, May 1997 at 6.
124. Id at3.
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against the I_’A.i".zs In fact the PA has abused its powers by detaining
;z;zisci; it:g _];dlflllal process, “a\'nyone thought to have criticized the
s uthority, : including journalists and human rights
Numerous articles have been published in Israeli ini
newspapers detailing illegal arrests and detcntionrsaigr i;lgn’f;;lzsr?gl?
Hum:fm rights acl:ztivists, such as Bassam Eid, have been abducted b lr;A
security agents.'”” Another human rights activist and the current dirgcto
of the Gaza Community Mental Health Program, Dr. Sarraj w.ar
arrestfadr for'tl.le fourth time on August 5, 1999 for his associatiojr; witli
an article critical of the PA.'? During his previous three arrests in 1995-
‘96,. he was “unlawfully” detained, beaten during interrogation and
indicted on trumped-up charges alleging that he possessed illegal dru
and had struck a police officer.'” ; ®
Two of the better-publicized cases of arbitrary arres i
the PA concern Professor Fateh Subuh and%maliggiagfg%ﬁ:&)y
Profc§sor Subuh was arrested in July 1997, shortly after he posed exa .
questions to his university students regarding PA corruption. Subuh wm
not bropght to court within the legally mandated 48 hours tiz.ne limit I-EIls
was l.llnm.ately released on bail after five months, probably due to‘ h'e
lcif:terlc?ratlng health, which resulted from a five-week hunger strike anls
SIS be11l13% tortured. No charges were ever brought against Profe;ssor
.ubuh. Daovd Kuttab, the head of the Communications Department
at Al-Quds University, was arrested on May 20, 1997 for broadcasting

] PLS debqtes on television. This educational program was seen as
;Illtl arrassing to the PA. Kuttab was only released after the personal
_ intervention of U.S. Consul-General Edward Abbington with Arafat e

-eijljnha recent well-publicized controversy, signatories of a petition
hiich accused the PA executive of “opening the door wide for the

125.  Neil MacFarquhar, Gaza: Th
2 : The Sullen Zone, N.Y. TIMES Aug. 16,
126. AMNESTY INTERNATIONAL, supra note 122, at 7. g 16,1997 a1

~127.  See Steve Rod; isti 7
5. 1996, 2t 10, an, New Christians Fear Oppression Under PA, JERUSALEM POST,
-128, H i

Y _Idt.tbcom Middle East Bureau (hebcom @actcom.co.il). -

30. SuzanneRuggi i
o7 a3 uggi, lllegally Detained Teacher Released, THEJERUSALEM TIMES, Nov.

31, Palestine Human Ri i
7 ights Monitoring Group, THE STATE OF H
TINE 1V 1997 ANNUAL REPORT, V. 2, Jan. 1998, at 18. OMAN RIGHTS I



564 MSU-DCL Journal of International Law {8:539

opportunists to spread corruption,” were jailed, and in twoO Cases,
assaulted. The Jerusalem Post reported that, “within two days of the
petition becoming public knowledge, 10 out of 11 personalities who
signed it were either in prison or under house arrest.”'*> A member of
the PL.C who signed the petition, Mouawayah Masri, was wounded by
a gunman only hours after refusing to denounce the petition,'>* and on
December 16, 1999 Abdel Jawwad Saleh, another signatory who was
also a member of the PLC, swas assaulted by General Intelligence
officers.”* :

In the PA legal system, both security and political detainees are
seldom convicted. Indeed, most of the inmates are held without charge
and without a court hearing." They are confined in the 152 prisons,
detention and interrogation centers that are operated by the security
services on the territory administered by the PA. The largest prisons are
situated in Ramallah, Nablus, Jenin, Tulkarem, Shneid and Bethlehem.
Bassem Eid estimated the number of prisoners and detainees currently
held at 1500, of which 500 are security prisoners (held for land dealing
and collaboration), 500 are criminal prisoners, and about 500 are held
for political reasons (Hamas, Islamic Jihad members).

B. The Palestinian Authority’s Security Courts

The State Security Courts were established by Yasser Arafat in
February 1995 to try cases involving security issues.'® The judges and
prosecutors are all military officers of the PLO directly appointed by
‘Arafat.””’ Prior to trial the defendant is typically held incommunicado
for an extended period of time. The trials are usually convened in
secrecy atabout midnight. If a defense counsel is appointed (some claim

that the defendant must appear pro se),”® the lawyer is assigned to the

132.  Ben Lynfield, Qurei Blocks PLC Bid to Discuss Fate of Jailed PA Critics, THE
JERUSALEM POST, Dec. 15, 1999, at 5.

133, Ildatl :

134. 'TIT Staff, Signatories of “Manifesto 20 Released; Two Still in Custody, THE
JERUSALEM TIMES, Dec. 24, 1999, at 2.

135. Interview with Bassem Fid, supra note 111.

136. AMNESTY INTERNATIONAL, HuMAN RIGHTS: A YEAR OF SHATTERED HOPES, at 22-
23 {1995); see aiso Hilary Appleman, Palestinians See “No Logic, No Ldaw,” JERUSALEMPOST,
May 17, 1995, at 5.

137. AMNESTY [NTERNATIONAL, supra notc 136, at 5.

138. PCHR Election Update, No. 2, Jan. 12, 1996, at 9.

;
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case 1{?nly immediately before the hearing. Trials are conducted so
g:;zndyaﬁ?: 1 3tgoI\TIC))rerci:;llllctle freasone;ble' procedural guarantees for the
e . of appeal exists and the verdi
?tlﬁ;:d or t?vertumed by Arafat. The PA has also used th: tS faig Soe:ngibt;
T}?: a: to c1rcu¥nvent 01:ders from the High Court to release detainees.'*
o def;iﬁlem hlS that, since the case is before the State Security Court
therefore t;ee c:ssc ?sogultj:iilr; t%?St?Cll_teg o Problomistoalty th ami
! . ir jurisdiction. i
is not u.sually prosecuted before tflle State Seguilt-;b(lizr;ljtzz?tlll)y o hich
results in t_he individual being detained indefinitely."! o which
Rig—,?;(;}d:ll}_,g 1t)o th‘e 1997 report of'the Bureau of Democracy, Human
P n?n or; c‘lThe P.A usually ignores the legal limits on the length
o prear gnment detention of detainees suspected of security offenses.
efen ants are often brought to court without knowledge of the charges
gg?nst }Hgm, nor are they allotted a sufficient time to prepare a
efense.” " Amnesty International asserted that “in the first cases held

by the court, pre-trial and trial i
by tio court, pre 4rial anc procedures fell far short of international

C. The Palestinian Authority’s Judicial System

. ‘The Judlc1al_system under the PA is very complicated. Additionall
itis entangled in a web of bureaucracy and the ebb and fiow of a poer,
23;51%:? A glune 1999 UN report indicated that the Palestinian legal
pste s un erdeveloped and that the judicial system is weak. In spite
of legislation to empower the judicial system as a separate body

discrete from the executive branch, Arafat is still the primary source of

power.'*

139. Id

140. A i iti
ity Ceme:::idmg to.Torge Larson, apolitical officer at the Norway Representative Office
f)eated_ly e : a? inaimr area of concern for Norway and the Norwegians have raised thl;
peal at. Interview with Torge Larson, in Tel Aviv (J;
X an. I6

}:;. _ guniNEsw INTERNATIONAL, supra note 122, at 9. ( 2000
i Tem;?:engDemocracy, Human.Rights and Labor, U.S. Department of State: The
o e e Ieporr on Human Rights Practices for 1997 (visited Dec. 15, 1997)
2 . -gov/iwww.global/human_rights/1997_hrp_report/occterr.html> [he;einaftexl'

gureau of Democracy].

143,
. ?:;I'ﬂ-?STY INTERE.*IATIONAL, supra note 122, at 2.
icial System in Palestine Weak, THE JERUSALEM TIMES, June 11, 1999, at 2
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The lack of independence of the judicial system has often resulted in
an ongoing conflict between the PA security forces and the High Court.
An Amnesty International reportin May/June 1999 indicated that “ftlhe
PA has defied the orders of its own High Court to release prisoners and
has ignored calls from the Palestinian Legislative Council to free those
being held without due process.” Thus, the rulings of the judiciary are
virtually ignored by the PA security forces.'*’

PA prisoners’ access to legal representation is, at best, limited and
sporadic. At its worst, no legal assistance 18 available to aid them in
their difficult and typically unjust predicament.

The U.S. State Department, in its 1997 Country Report on Human
Rights Practices, states that the PA has denied detainces access to
lawyers."* The Palestinian Human rights group LAW, which provides
legal counsel for detainees, asserts that it has been denied access to
clients for months at a time with no explanation from PA officials.
According to LAW, this is an outright violation of existing Palestinian
law. In addition, the director of LAW, Khaled Shkirat has been
threatened by the PA General Intelligence Service’s chief, after Shkirat
attempted to visit a client. ¥’ The PHRMG reports that Palestinian law
stipulates that prisoners are entitled to legal access and representation,
although the proper procedure to guarantee prisoners such access is not
clear. The PHRMG suggests that the procedural confusion is

intentional—in order to keep prisoners from gaining Jegal assistance.'*

Another obstacle to detainees receiving proper legal assistance in jail
is that it is difficult for lawyers to aid detainees who have yet to be
charged with a crime. The Jawyers typically claim that there is little they
can do until charges are brought, and are reluctant to take action on the
behalf of such illegally detained prisoners,"* likely from fear of being
perceived as challenging the authority of the PA.

145. AMNESTY INTERNATIONAL, supra note 122, at 9.
146. Bureau of Democracy, supra note 142,

147. Id
148. Bassem Eid, The State of Human Righis in Palestine II: The Judicial System, THE

PALESTINE HUMAN RIGHTS MONITOR, No. 4, Aug. 1997, at 7.
149. Id at7.
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D. Islanﬁc Law and Aposfasy

i - f?ade from the jt}dicial system, Palestinian society is still heavily
. e tt;eréce;i_ bg trsidmonal Islamic law and, in particular, a traditional
_ od of judicial reconciliation. Islamic law, Sha’ari : i
resolution known as sulha (see infra ion orerate i o
: section IILE.) operate i al
: with the PA legal and judici y ot
jith the [ judicial system. Much of the soci
d13cr1.rmnat10n and persecution suffered by MCCs can be attribtcl)tc 1(eital
Islamic law and the sulha procedure. .
The Islamic law, Sha’aria, is the ¢ igi
; W, , ode of religious law that
It)he }wfes of Muslims. ;t hfls been utilized for centuries by Muslin%: :: :lf:g,
B alijs or the rules c);f individual and group behavior. The Sha’aria law
isa a;ls-ed on the Qu’ran, the Muslim equivalent of the Bible and on the
e (;: ﬁngs of Fhe Prophet Muhammed. At the very core of the Qu’ran
and the tcachlpgs of Muhammed is the commandment that Muslims are
ggﬁc; tworfll:lpla;xyone but Allah (God). This view stems from the
ion that Islam is the one true religion, enjoyi ighi
than either Judaism or Christianit e
y. Although Jews and Christi
revered as the “Peoples of the Book,” a ligions that
. and as adherents of religions that
Preflate Isla_;m, the youngest of the three monotheistic religiognls Isla:z;l
insists that it alone is the highest divinity. ’
tm‘:‘}? Ic?ave Islam for ano_ther religion, after having received the divine
. ,hIS regarded as riddah, or turning away from God. Allah’s
gz$2h$:2: fo.;‘l e}l)postasy is severe. The Qu’ran says that apostates’
will be in this world and in the hereaft i
. ! v t er, where the 11
glvszealll 81;16}}1;2;. s Tl?us, La]nd who so be-cometh a renegade and diit;vlin
i » Such are they whose works have fallen both in th
| : e world
: an;i r;l;f ’I:I(;rcgfter. Such are ngh.tful owners of The Fire: they will abide
Allah' " (111 thumrh III, the _dlvme right to punish apostates is given,
™~ % 1deth not wrongdoing folk. As for such, on them rests the curse
th'II at]}11d of the angels and of men combined.”"”!
- While the Qu’ran does not prescribe an . i
: y worldly punishment f
rg;ﬁiétesﬁ)u; rather d;_escnbes their suffering in hell in the hereafter t}?;
rophet . }111 ammed is quote(.i to have said that apostates shoulc,l be
whoever changed his Islamic religion, then kill him.”'*

150. = OU'RaN, Surah II, 217.

ol QU'RAN, Surah III, 86-87
152. 1d at 43. ' ‘
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Following this prescription, the Sha’aria law stipulates the death
penalty for apostates, as they have rejected the divine truth of Islam.
Apostasy is one of the Hudud'® offenses, for which God has posed
absolute prohibitions and absolute punishments. According to Islamic
Criminal Law a male who commits one of these offenses will be
beheaded, while females will be imprisoned until they repent.154

According to Dr. Sami Musallam, the Director of Yasse Arafat’s
office in Jericho, the PA has not enacted Islamic law, and no official
document proves that it has incorporated Sha’aria law within its legal
system. However, as in other Arab countries, the religious laws are
recognized by the PA. Dr. Musallam adds that it would be a
disadvantage for the PA’s bilateral relations with Arab states to
emphasize the secular civil character of its legal system and ignore the
Sha’aria law.'” Thus, the two systems of law, Islamic religious and
secular “democratic” are implemented in the Palestinian territories.
The PA’s unofficial acceptance of Sha’aria law is loosely based on the
balance of power between Islam and Christianity, in light of the fact that
Muslims comprise more than 95 percent of the population.’’

The religious courts which deal with inheritance, marriage and death
base their rulings upon the Sha’arialaw. While Palestinians can petition
the civil PA courts in these matters, many choose to turn to the Sha’aria
courts. Although the decisions from the Sha’aria courts possess 0 legal
power, because Palestinian society is deeply traditional, the Sha’aria
courts’ decisions are highly respected.’

There are no provisions in either the Sha’aria or in the PA civil law
which regulate the relationship between Muslims and Christians or

153. Al-Hudud is the plural of Hadd. Al-Hudud are the limits which Aliah has set. If
somebody violates them, sfhe is to be punished according to certain penalties prescribed by
Allah. These penalties are also called Hudud. XII DR. MUHAMMAD MunSIN KHAN, The
Translation of the Meanings of Sahik Al-Bukhari, 503 (nd.}.

154. See LipPMAN, MCCOVILLE & VERUSHALMI, ISLAMIC CRIMINAL LAW AND
PROCEDURE 42 (1988).

155. Interview with Dr. Sami Musallam, Director General of Yasser Arafat’s Office, in
Jericho (Oct. 13, 1998).

156. In the author's opinion, another factor which may influence the unofficial
recognition of traditional Jaw is the role it provides in nation-building, in fostering a COnuTon
and identifiable set of rules and morals which engender a sense of tnity-

157. Interview with Labib Madanat, supra note 42.

158. Interview with Dr. Bishara Awad, supra note 35; Interview with Sami Musallam,

supra note 156.
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concern Christiansi i

ConverSi(;lll? sti ax;s in particular. However, Sha’aria specifically forbids
conversio ¥odnll slam to another religion,” and cases of this nature fall

e jurisdiction of the religious court i .

] apostasy and conversion, or ric%dah 160 ares;::‘ciiglrdu'lg o e e
i punishment is described as .follows:, wpi’ crimes. Ths proper

Wh i i

w :;t f;.sll\;l:lsl;;l;l tulil'ns his back to Islam, the authorities should ask him to

accept lsla . ; er as some doubts, they must be removed and he should be
prison for three days. If during this period he accepts Islam, it is well

but if not, he must be slain iti
st 6 slay g .. .. If he does not repent it is an obligation of the

The religious courts can publish a dec / i
iggz:gi(f)rom ;slam o Christianity.'® Thirseil:cfrerzd\filﬁ zgggzﬁn%hz
conversio Er:rtar‘:v , l;})l;bhcly declz.are the convert to be an outcast of society
Lo convert Wit ose all sogal apd re!igious protection. Extrajudiciai

g exercised on the stigmatized individual, while not explici
promoted, will not be prosecuted by the Sha’an‘c; courts Accf)):'lc)lif;tg

Mr. Musallam, in the e i
, yes of the publ .
from Islam will be regarded as all’lemlﬁéssomeone who kills an apostate

E. Sulha as a Means of : o
Authority s of Conflict Resolution in the Palestinian

- ;:f; Sftr:;n t;l;zl ct:iivil acl:?furts administered by the PA in the territories
: i onal form of conflict resolution called o
common in Muslim societies. The sulha ed sulha that is
PA law but is conducted accordi ulha procedure has o foundation in
according to traditional i
Sulha even antedates Islam and i onal and ancient rules.
o andis based u i it ang 164
K pon tribal traditions.
lf;:g:;r,; dopted throughout the Arab Muslim world, incol’poratfetdv:isci
aborated upon in the Sha ‘aria.'® Sulha can be applied to any criminal

159, Interview with Ibrahim Kandalaft, supra note 40.

~ 160.  See MUHAMMA

ULUK—UL—MULUII?:;2(19?4f(§m rehifgiim CON?I_J;-T OF STATE BASED UPON THE
d according to Dr. Sami Musallam, “ri ussense, Il dah” means “to cut off from Islam”

161 Id at 495, . “riddah” means “the one who tumns away from Islam™).

162, Interview wi ;
-163, o iew with Sami Musallam, supra note 156.

64. Darwi i
ish Musa Darwish, Mukhtar of Isawiya in Eastern Jerusalem, “Sulha Conflict

tion,” Address at th i
o ¢ Yakar Center for Social Concern, Jerusalem (Dec. 16, 1998).
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matter or civil dispute, including conflicts between neighbors and even
capital offenses such as murder. Dr Musallam stated that sulha is “the
principal means of conflict resolution in Palestinian society. It is not
only used for minor offenses but also for crimes such as murder.”* In
Palestinian society, sulha settlements are more respected by society than
legal proceedings which can be a protracted pmcess.‘67 While a sulha
can be concluded within three months, the civil courts typically process
cases much more slowly. In many respects sulha is a desirable method
of dealing with disputes within the context of a traditional community.
Torge Larson, political officer at the Norway Representative Office,
has three years experience in Gaza and the West Bank working on
democracy, human rights and rule of law issues. He argues that in a
society where the judiciary is often ineffective, a society that while
under Israeli jurisdiction distrusted the Israeli court system, it is natural
to turn to traditional systems, like sulha.'® Most importantly for the
purposes of this article, sulha can be employed to resolve conflicts
between Muslims and Christians. Problematically, however, MCCs are
automatically disadvantaged since they would be unable to have their
dispute resolved by a sulha settlement. David Ortiz argues that this is sO
because, under Islamic law, “they basically have a fatwa on all the
MCCs.”'® Larson suggests that MCCs would not be able to take partin
" 2 sulha due to the degree of hostility directed towards them in their
communities. “[Tlhe situation is so inflamed within the community that
it makes it difficult for MCCs.”™
Sulha is aimed at reconciling the parties in conflict. A mediator, or
Jaha, who is usually a revered elder in the community or village
acquainted with sulha tules, proposes to the injured party conflict
settlement using the sulha method. /! However, often the parties do not
agree to pursue the sulha procedure immediately, and “generally the
Jaha must return to the household several times before obtaining

166. Interview with Dr. Sami Musaliam, supra note 156.

167. Interview with Ibrahim Kandalaft, supra note 40.

168. Interview with Torge Larson, political officer at the Norway Representative Oifice,
in Dahil Bared (Jan. 26, 2000).

169. Interview with David Ortiz, supra note 81.

170. Interview with Torge Larson, supra note 169.

171. RyadSalhab,afamily elder from Eastern Jerusalem,“Sulha—Conflict Resolution,”
Address at Yakar Center for Social Concern, in Jerusalem (Dec.6, 1998); interview with Bassem
Eid, supra note 111; interview with Sami Musallam, supra note 156.
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5:‘ gzz:::;y Dic;spitg the igitial rejection of mediation, this persistence is
, order to
imarod faenily 17 emonstrate proper respect for the honor of the
4 » Ezzcé’::l;legiﬁ;:ﬁen: gi‘d, the PA has the power to determine if a
ented in a given conflict. If the inj i
Fatah member, the PA will acqui is Wit © injuted party is a
! ) quiesce to his wishes, but if th i
is not a Fatah member, it will deny hi , s pggrieved
_ ) y him a sulha settlement.'”
as both parties have agreed to entru i, As soon
- st the case to the Jaha and acc i
n;g::f’tthe sulha procedure begins with a Hodna, a truce intenzgtihtls
Specilgezlel‘)(;nt%e 3ﬂ12ksthe Hodna usually lasts three to six months, as
¢ Jaha. During this period, the a :
takes place, injured victims c : sscssm'ent of damages
attack each other. an recover, and both parties agree not to
fanl?lll];“tlg ttl;f:: f)Ifofiflfi’ SomtI:Ithcilng akin to bail is paid to the victim’s
‘ er, called ‘Arwa. This is a gest
offender’s readiness to settle th i gosture 10 show the
- S 0 e conflict and to re-establish
ai(t;l;ﬁ can also be given in the form of a pledge, a commitment top.:»?l%ec;
o peii t;;‘i;}s i?llirtez tIl_IIOItlitataryT ﬁaymcnt is the norm. Subsequently there
\ gation. The Jaha ascertains the d
conflict came about, and who was i amages, how the
) responsible. After the i
these procedures, the actual i completion of
e , sulha ritual takes pl T icti
families and leading membe place. The conflicting
: rs of the community co; i
which the parties confirm their readi me fo & meeting &
ness fora peaceful a
pledges and reach an agreement greement, make
_ as to how the damages sh i
According to Darwish Musa Darwi B8 Shou. e pRic.
arwish, the Mukhtar of Isawiya i
Jerusalem, intentional murder, for sawlya In Bast
: § . , for example, according to traditional -
I'll.lesl, égqou{;ges the payment o_f 100 camels. Today this is the equival::z}:
uﬂ:hem,j Jordanian Dinars, approximately $135,000 (US)
e foret the murderer must leave the country.' It is up to the.
oy rii :.lnply to request money or to accept only a verbal pledge. The
i ual is normally concluded by a common meal at the offender’s

nder the PA, asulha a :
M , greement can replace a civil legal jud
l:1".9ut of court settlement). If both parties inform thegcofm %l?::e;;

172 See TuE ROLE

tle OF THE JAHA, I i i’ ini

{gt;on Gty Gt 19, 1908, nformation Sheet (Wi'am Palestinian Conflict
. I.hr:tervfcw w?th Bassem Eid, supra note 111.
terview with Darwish Musa Darwish, supra note 165.



572 MSU-DCL Journal of International Law [8:539

agreement has been reached, no legal procedure will be undertaken in

that matter. Sami Musallam indicated however, thatin re gard to serious
crimes such as murder, the courts will take the sulha judgement into
consideration dealing primarily with those aspects of a crime which
were unresolved by sulha.™
Ibrahim Kandalaft, the PA’s Deputy Minister for Christian Religious
Affairs, stated that the sulha is mainly applied to serious crimes such as
murder. In the case of a murder, the murderer would pay a sum of
money to the victim’s family in order to re-establish peace. The
subsequent criminal trial would take the sulha judgement into account
and probably issue only a light sentence.'”® Mr. Musallam and Mr.
Kandalaft concurred that in many ways, sulha procedures ar¢ preferred
by the Palestinians, and its rulings are “more respected” than PA legal
procedures.'” Therefore, it is quite common to employ a sulha rather
than a conventional legal process for conflict resolution in the PA
territories. Certainly itis a procedure that is deeply embedded in society,
having been practiced for hundreds of years. It is also a more
expeditious mechanism than the PA civil courts.'”® With the PA court

«p, a state of disrepair,” part of the burden at the local level, “has

SyStem
. 179

been taken up by traditional social institutions and practices.
It is suggested that the sulha mechanism discriminates against MCCs
in two respects. In the first instance, sulha, in conjunction with Sha’aria
Jaw, serves to foster (among Muslims) a sense that the convert i
«“outside” of the wider community. They are therefore an easy target to
blame for any perceived shortcomings in society. Secondly, MCCs are
denied the opportunity to resolve their disputes by a mechanism
common to the rest of the community, even if they should so desire.
While traditional cousts may in some Cases provide a system of
alternative dispute resolution, “excessive virtue should not be made of
necessity.”® Without a competent judicial system, MCCs are left with
few options when seeking justice under a regime which often singles

them out for adverse treatment.

175. Interview with Dr. Sami Musallam, supra note 156.

176. Interview with Tbrahim Kandalaft, supra note 40.

177. Interview with Dr. Sami Musallam, supra note
Kandalaft, supra note 40.

178. Interview with Father Tom’i Dawod, supra note 37.

179. REPORT, supra note 9, at 14.

180. Id.

156; Interview with Tbrahim
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AR
8LTMATE RESPONSIBILITY FOR ADDRESSING HUMAN RIGHTS
IOLATIONS: THE PALESTINIAN AUTHORITY OR ISRAEL?

d;it ;:Sli?porFant to remember that the PA is a pre-state entity, which
Sorive thﬂs ;fﬁtence and authority from the interim peace agree’;ments
ovang Wzsta]sasumed adrmnistr.ative responsibilities in desi gnateci
Tstael militay s1 ank and Ga}za,.lt is not a sovereign. state and the
el milia rule over the territories is still in effect.’" This has bee
o Afafzf MZ ;Llf seéuzll; galestinian peace negotiator and senior df:put;,rl
, ou as, who referred to the DOP b i
1] wle . N Y statin tha
iidgpeggcli(;af;::;]i;il gtta‘:ve SlngeC; e s 0reatged a:;
enc ¢; none of the provisions of i
32 I;rmcllples make such a claim.”'* Sinlflgrly, in rcspogléz]z)eizr;tﬁn
o : Szlllrg;::;l ;l;a;ttlvtv ch;uld adhlere to the Geneva Conventions of 1949 an;
0 Protocols, the Swiss Federal C i
. ) -~ 3 ouncil stated that “j
in:S not 1tn ;1 posm.on ,EO decide whether the letter cons.tituteilit alrf
thetl'umunc ;rl:aio taccc‘atsilslon, and deferred from making a decision “due to
nty within the international co i i
or zon-existence of a State of Palestine ”lslsnmumty 2 10 the existence
s - i i o
Conven?i ongofz_so"efelgﬂ entity, commitments to International
PA 184 Ty P:A ;}-:;aon humi}ll; rights) are not strictly binding on the
A responsibility to demand from 1 i
e . , | its population
"refl‘::é?nt){} ;ts .sc;unty forces, police officers and otlf)erpofficials()mrll::)1
T kprcssm r;g ts_ of MCF:‘S. There should be no tolerance for
i ;ltsh:) societal hostility towards minority populations. In th
inion ' )
ithby tcl)le Pzi aOUth(g, _although this matter is (or rather, should be) deali
o v;,rhich n a daily basis, the ultimate legal responsibility falls on
ael, empowered the PA to act on its behalf during the interim

181, See Justus Wei
- iner, An Analysis of th
» - e Oslo IT A in Li
L ﬂzthns of Shimon Peres and Mahmoud Abbas, 17 Mic. ). Iiﬁffnéﬁ';n 6{}‘}8’" o
; GMAHene:I;)IéD ABBA_S, THROUGH SECRET CHANNELS 218 ( 1995)'. ’ %99
iions, A onventions, Aug. 12 1949 and Additional Protocols of June 8 1977:
Y ’i‘he PAswm and Successions, DD/TUR 98/820—CPS 32 (Dec. 31 19;:8) "
ioninng t:esﬁﬁgﬁz‘: i” ]?lrllubs: ﬁim.l;te-;ra law which bans missic;niz;ng, unéer this
ive Counci ; sidered 4 crime. A member of th ini
t.hrealtl:;lj r?gnﬂ; aﬂci:;ls)(: t; Arafat told the ICEJ that missionizing to :&iﬂiﬁsn\zﬁ
! - PALESTINIAN HUMAN R1
er been specially charged with violationg this la?:rs MONITOR, suprénote 17. o
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period. All human rights violations should, if necessary, asa last resort,
be addressed in the Israeli Supreme Court sitting as the High Court of
Justice until, at the end of the permanent status negotiations, the legal

vacuum is filled by a recognized Palestinian state."®

V. FREEDOM OF WORSHIP IN INTERNATIONAL LAW

" A. United Nations Conventions

The main sources of international law protecting the freedom of
religion are referenced in the following declarations of human rights: the
1945 UN Charter,'®® the 1948 UN Universal Declaration of Human
Rights,’® the 1950 European Convention for the Protection of Human
Rights and Fundamental Freedoms,™ the 1965 Internationag

Convention on the Elimination of All Forms of Racial Discrimination,ls

the 1966 International Covenant on Civil and Political Rights,m the
1969 American Convention on Human Rights,” the 1975 Final Act of
the Helsinki Conference on Security and Co-operation in Europe,”” the
1981 African Charter on Human and Peoples’ Rights™ and the 1981
Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion.

It is important to note that freedom of religion specified in the
international human rights conventions, covenants and declarations has

a special standing and a permanent status. Pursuant to Article 4(2) of the

185. See Justus Weiner, Human Rights in Limbo During the Interim Period of the
Israeli-Palestinian Peace Process, 27 N.Y.U. 1 INT'L L. & POL. 761 (1995).

186. U.N. Charter art. 1,13, art. 55,9 c. art. 13, 1B.

187. Article 18inG.A. Res. 217 AN, U.N. GACR, 3rd Ses.
U.N. Doc. Af180 (1948), reprinted in 43 AM. ] INT'L.L., supp. at 127 (1949).

188. See Yoram Dinstein, Freedom of Religion and the Protection of Religious
Minorities, THE PROTECTION OF RELIGIOUS MINORITIES &

189. See Nathan Lerner, The UN Convention on the Elimination of All Forms of
R;:cial Descrimination, THE LONDON INSTITUTE OF JEWISH AFFAIRS (1970).

190. G.A. Res.2200A (XXI),
plen. mtg. at 49, U.N.Doc. A/6316 (1967); entered into force on Mar. 23, 197
993 U.N.T.S 3; 6 LL.M. 360 (1967). :

191. Dinstein, supra note 189.

192. id

193. Id at146.

194. G.ARes.36/55,U
Doc. A/36/51 (1982), reprinted in 21 LL.M. 205 (1982).

,pt. 1, 183rd mtg., at 7,
HUMAN RIGHTS, at 145-69 (1992).

Annex, UN. GAOR, 21st Sess., Supp. No. 16, 1496th
6, reprinted in

N.GAOR, 36th Scss., Supp. No. 51, 73d plen. mig. at 171, UN

1699 ] i
] Human Rights Trends in the Emerging Falestinian State 575

(I)I;t;r:iigna'l Covenant on Civil and Political Rights and Article 27(2)
et (:iatrg::lr;l Stoggzlrjtwn, ;hg guarantee of religious freedom is non-
c spen i i
ncding timen of wat sp ed at any time) under any circumstances,
Among the above mentioned i i
ed international h i i

0 . io uman rights instru
sei tli'zlne,‘vg‘r::; Zrtlcles per_tammg to the MCCs will be highlightedrirrlletntfiss’
freedoﬁ] = 10111 of religious adherence, freedom of religious choice

religious observance, freedom of religious propagation anci

the obligation of the stat; :
etoprev iminati .
beliefs. preventdiscrimination based upon religious

B. Freedom of Religious Adherence and Choice

The Universal Declaration ]
' of Human Rights (“UDHR”
ﬁzr;zttﬁnal Cov-e.nant on Civil and Political Rights (“ICCPR’)’)?II:Sltigz
aricles e;t §fPe01ﬁcalIy adc}ress freedom of religion. Article 18 in the
oot 50;1 ies the follow;n_g: “Everyone has the right to freedom of
noseh , conscience and religion; this right includes freedom to chan
othefslglocil or bcﬁ;af and freedom, either alone or in a community wi%lel
s and in pu ic or private, to manifest hi igi ief 1
tear}:‘ll;unggractice, worship and obsasrvance.”19‘sls religion or beliel in
. fri edonl-?i $ rc:ihference to freedom of religion encompasses not‘ onl
o adhere to any existing religious faith of choice bu);

furth . \
o bet;;‘;'fflt?;’?ﬁveryone is at liberty to choose and to “change” a religion
beliel. o0 one shall be forced to adhere to a religion. Professor

__(iirzg az:ints;e;g has underscored 'the freedom to “challenge received

el and to b }2;: a dc;ox}:lpletely cl’lfft?rent theological outlook.”™®
cifically motud nt h the UDP‘]‘R s right to “change” one’s religion to
fe]jgion g :—i: eright to “adopt” areligion. It states that freedom
jfce o o l'.lf. e{s] freedom to adopt a religion or belief of his
e ane | 1;1 cifies that] No one shall be subject to coercion which
d impair his freedom to have or to adopt a religion or belief of his

J. . See Dinstein, su,
n, supra note 189, - P .
IEF, t 87-83 (1996). at 146; Bahiyyih G. Tahzib, FREEDOM OF RELIGION

See id,, at 71-72 (1996) (emphasis added).

Id,at75. The “
’ ' phrase “freedom to change his religion” .
passed during a vote by roll call. change his religion” was objected to by Istamic

: Dinstein, supra note 189, at 147.
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choice.”” The Human Rights Committee further clarified its position
t of Article 18, that the “freedom to have or to

in the General Commen
adopt a religion or belief” entails “the freedom to choose a religion or
belief, including, inter alia, the right to replace one’s current religion or

belief with another or to adopt atheistic views, as well as the right to
retain one’s religion or belief.”2®

1. Freedom of Religious Observance

Beyond the right to choose a faith, one has the right to manifest that
faith through prayer and worship meetings, dietary Jaws, days of rest,
celebrations, festivities and fasting. 2" Article 18 of the ICCPR entitles
everyone to “manifest his religion or belief in worship, observance,
[and] practice either individually or in community, in public of in

1:_)1'ivate.”202 Practicing religious observance is subject to limitations,
prescribedb rder, health,

y law, only if it infringes upon “public safety, 0
or morals or 203 These

the fundamental rights and freedoms of others.
limitations only apply to religious observance and not to the right to
convert non-believers.

2. Freedom of Religious Propagation

The UDHR allows for teaching, practice, worship and observance of
t to teach one’s belief

one’s religious belief. The UDHR protects the righ
to others who may or may not be members of the same religion.
Teaching includes passing on the ideology and ideas of a religion or

belief to others who may be attracted to a new belief system and

consequently change their religion. Thus, Article 18 also allows for

missionizing activities, “the teaching of religion can be done in public
or in private, either individually or in communit},r.”205 According to
Dinstein, “the right to teach . ..embraces the right to propagate the

TAHZIB, supra note 196, at 84 (emphasis added).
200. Id. at 87 (emphasis added).

201. Dinstein, supra note 189, at 150.

202. Id

203. Id. at151.

204, Id

205. Id at153.

199.
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faith among the uniniti 2206
itiated.”“” In other .
efforts to gain converts. words, the UDHR permits

3.  Obligation of the State

A . .
L ;cg:crilerllig:g itsu;&lr]t;;lcdzt(l)l(zt) of ICCPR, “any advocacy of national
il ed that constitutes incitement to discriminati ,
: rimin
i;tc:stlllzty or violence shall be prohibited by law.”® Not only are ?I?r:::lt,t
- :SZ uiege;)g., phys;cal violence, discriminatory laws, psychological
n members of a religious communi ohibi
. _ , ity prohibited, but al
zt;:lhr :Eg)or:lsst:g;nar;m t: promote discrimination against or persccuti;g
unity or individuals of a different fai
_  commu th. Propagand
against certain individuals or a religi o ot the
in gious group by the govern
press, other religious communities oliti i : e
: or political parties which i
persecution, antagonism or discriminati i the
. , @ ism nation, would all fall within th
g:l;‘:legﬂ of tl.ns pl'(.)hlb‘l‘tlon. Article 27 deals with minority rights i:
o e ‘tates in Whl(}h ethnic, religious . . . minorities exist persz)ns
be tﬁnt%rl?% :}(1) such mlglontles shall not be denied the right, in co;nmunity
er members of their group, to enj ir o |
- . - ) joy their own cultur
gr:tifzf: gt;d practt;ce their own religion, or to use their own lan guagee”’zt"(;
- grants autonomy to religious grou d hei
right to assemble and practice their religi B o 1t itfovs o
) 2 eirreligion, even th it di
o Dra oir rel , ough it differs fro
; religion .of .the‘ majority. No individual or group shall be subject :n
a %fed assimilation to the dominant religion o
o rtienll?;;:tliaragégn‘?n the lzlimination of Religious Intolerance and
S inteon ‘ (“DERID”) represents the most recent attempt to
advan Com;?.ia:flona:hlegal protection of the freedom of religion or
. ing the general statements made i i
instruments on freedom of religi > and froodon from
Istrume religion (or belief) and freed
scrimination based on religi ief), it i o in
iscrin gion (or belief), it is more ific in i
rovisions than earlier internati i : P eclinations
o  earl ional instruments and declarations.
rticle 4 states that, “all states shall take effective measures to prevent

206. Id. at 154.
7. Int j ivi
! Marcﬁr;ghc;g@lﬁcco}v:n;nt 022C1v1l and Political Rights, adopted Dec. 19, 1996

, , G.A. Res. LU :
(19566, s. 2200 (XXI), 21 U.N. GAOR, Supp. No. 16, U.N. Dec.
8. Id
G.A Res. 36/55, UNN.GAOR, 36

,UN. , 36th Sess., Supp.

36/51 (1982), reprinted in 21 LL.M. 205 (198;§p No-S1,73d plen-mig-at 7L, U1
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and eliminate discrimination on the grounds of religion ot belief . . . and
all states shall make all efforts to enact or rescind legislation where
necessary to prohibit any such discrimination and to take all appropriate
measures to combat intolerance on the grounds of religion or belief in
this matter.” The declaration has 2 binding effect on those states which
voted for it.2'° This is also confirmed by Article 7 which states, “Itlhe
rights and freedoms set forth in the present Declaration- shall be
accorded in national legisiation.” Article 3, in strong language, provides
that, “[dJiscrimination between human beings on the grounds of religion
or belief constitutes . . . a disavowal of the principles of the Charter of
the United Nations and shall be condemned as a violation of the human
rights and the fundamental freedoms proclaimed in the Universal
Declaration of Human Rights.” Article 1, paragraph 2, “clearly forbids
the use or threat of physical force to compel believers to recant or
convert.”?'! DonnaJ. Sullivan, however, interprets the term coercion as

including “mental or psychological means of compulsion.”"?

C. United States Statute Protecting the Freedom of Religion
Abroad: The International Religious Freedom Act

Representative Frank R. Wolf (R-VA) took the first step toward
drafting U.S. legislation for protecting the freedom of religion abroad
in August 1996, with a resolution addressing the problem of Christian
persecution abroad, introduced in the House of Representatives.” The
initiative of August 1996 led to the introduction of a bill entitled the
Freedom from Religious Persecution Act, in the House on May 20,

910. See Brice Dickson, The United Nations and Freedom of Religion, INT’L. COMP.

LAW QUART., 3435 (1995). See also TAHZIB, supra note 196, at 186. -

211. Article 18in G.A.Res. 217 A (II), U.N. GAOR, 3rd Sess., pt. 1, 183d plen. m(g-
at 71, U.N. Doc. A/810 (1948), reprinted in 43 AMJINT'LL., supp. at 127 {1949).

212. Donnal. Sullivan, Advancing the Freedom of Religion or Belief Through the UN
Declaration on the Elimination of Religious Intolerance and Discrimination, 82 AM.J.INT. L.
494 (1998).

213. The resolution called
problem of Christian persecution and initiate an ¢
persecuted Christians. The President was also urged to appoint a special advisor on religious

persecution.

the President to expand U.S. efforts to combat the growing

xamination of U.S. policies that affect
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1997%"* and the Senate on May 21, 1997 2" i
W(;lf and Sec,lnator Arlen Spec):(ter (R—Pﬁ:) resfpocrz;(i)\lr:::?yby Representative
n amended version of the bill, H.R. 2431,2!% pa '

%ﬁpres.entatives on May 14, 1998 but was not acteg lfljs: ;tl:-t:hl;lgziz;f
0 e Cllnts?r} administration strongly c_)pposed the bill which provided fo1:
¢ imposition of severe and automatic economic and political sanctio
as soon as a gf)vemment is identified as allowing religious pe:r3f3011tior111S
saying that “it would make it impossible for the US to put nationai
security and trade concerns ahead of fighting religious persecution,”?!

anfi threatened that the President would veto the bill if it ,

Clinton’s desk.”'® reached
Due to the Administration’s pressure '

effectiveness of the bill,?"? Senator Dlz)n .Nicklein(cli{-g%bi;tr?)%ifedtgﬁ

. o e A

214, See H. Res. 1685, 105th Cong., 1st Sess. (1997).
;ig See S. Res. 772, 105th Cong., 1st Sess. {1997).
S O&.iceSee ;I 11'28'& 2431, 105tl} Cong., 2d Sess. (1998). The bill calls for the establishment
of an Oice on 2] igious Persecution Monitoring (“ORPM?”) at the State Department, which
annual reports on religious persecution about th ies li in th
Denasiment's Gountry Reports on T IS¢ bout those countries listed in the State
. man Rights Practices. The Director of thy i
appointed by the President, shall make recommendati i o Soeme b
s ndations, in consultati ith
_ State, to the President. Two categori io ] o g Gy of
) the President. gories of persecution will be considered. C
g::::f;:;cong ;sdgrd;glous persecution in which the government is involved where;ls Ca:lfeggogy ;
_ ssees governments who do not take measures agai igi i
- _ el gainst religious pers
}&f’ It::)e;qonlzl’slrn 222 :et;l;ﬁmbe rehgllous persecution of Category 1 or 2 in an;g/ one Eou:ctrl;u?ii:
follo S § e applied on this country automatically: b anitari
foreign aid, ban on visas to known persecutors, b s ——
s S5, o on visas (o Ko ts, ban on U.S. support for loans by international
: , xport of torture and crime control goods to th i
on the export of goods to governmental uni i B smoution. Sanions
| units that directly ¢ i i
I be lifted 45 days after a country i ' i o s ORBMYs report
. try is no longer considered a violator i !
e Prosicont sy waive e napont a violator in the ORPM’s report.
position of the sanctions only in i i
.;-if the national security int e it or ¢ ext}'aordmary o purposs of
o ty interests of the U.S. require it or the waiver serves the purpose of
217. igio
Kirsria ic;eT :‘on% :;;uss, R:lzg:ous Persecution Bill Drops Trade Sanction Clause
iR1 y T , pr. 27 1998 ({visited ‘
1t .Il\grwwéchnstlanlty.netlcUSTSISTSOZS.htnﬂ>. ( ) Pee. 14, 1999
. See Tony Carnes, Religious Persecutio i
_ » Re! n Bill Encounters Stiff Resi
e a(;lzl;ygnﬁ?' (l)s‘ct. 51é 1ﬁ9§ (v1j;ted Tuly 23, 2000) <http://www. christianityonline ::3::11;::;
26.html.>. See Religious Persecution Bill Could Die i isi \
)zfélttp:gwww.naaa.net/voiceljul%lbill.html>. 1 Senate (visited on Dec. 10,
\"\;glf _é);z tc;l:u;;:lflles'r;; the Uc.lS. al.nd atl:l:'oad have raised doubts about the effectiveness
/ . They made clear their “concerns that this :
i _ ey T _ _ _ . . . approach was not
lyothtlu;e[;ramcfular situations in which religious minorities find thefnselves, noting
e o hs of some overseas partners that such legislation might cause a backlash
aving caused the sanctions.” See Open Statement by U.S. Churches on
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alternative and less stringent bill, the International Religious Freedom
Act,?® on March 26, 1998 to the Senate. Representative Frank R. Wolf
introduced the bill to the House on September 8, 1997 with the support
of 131 co-sponsors.? The bill was passed by the House and the Senate
on October 10, 19987 and signed into law by the President on Oct. 27,
1998.7%

In contrast to the Freedom of Religious Persecution Act, the
International Religious Freedom Act creates a presidential monopoly on
determining and applying appropriate sanctions to countries violating
freedom of religion. Economic sanctions are not to be implemented
automatically, but a broad range of diplomatic, political and economic
means are placed at the disposal of the President, who is ultimately
empowered to tailor them to the specific situation of the country
practicing religious persecution. This satisfied not only the Clinton
Administration’s concern about protecting U.S. national interests and
security policy, but also the fear of evangelical groups abroad; that
severe economic sanctions could trigger a backlash and result in an
increase in the persecution of religious minorities.

This enactment commits the U.S. to “condemn violations of religious

freedom and to promote and to assist other governments in the

promotion of the fundamental right to freedom of religion, ... and to
[stand] for liberty and [to stand] with the persecuted, to use and
implement appropriate tools in the United States foreign policy
apparatus, including diplomatic, political, commercial, charitable,
educational and cultural channels, to promote respect for religious
freedom by ail governments and peoples.” The law makes a
distinction between two levels of persecution that would initiate
sanctions: first, “severe violations of religious freedom” including
“torture or cruel, inhuman, or degrading treatment or punishment,

Passage of International Religious Freedom Legislation, Lutheran Office for Governmental
Affairs, Oct. 16, 1998, (visited Dec. 7, 1998) <http:!/www.loga.orgjrelperstat.htm>.

220, SeeS. Res. 1868, 105th Cong., 2d Sess. (1998).
221. HR. 2431 (Major Legislation) Public Law: 105-292 (visited July 23, 2000)

<http:flthomas.loc.gov!cgi-bin!bdquerle?leS:3.! 10/~bdMIpS::{/bss/d105query.htmi>. See

Bill Summary & Status for the JOSth Congress (visited Dec. 14, 1998)

<http:ilthomas.loc.govlcgi-binfbdquerylz?d105 :HR02431:P>.
922, See International Religious Freedom Act of 1998, Pub. L. 105-292.

993, H.R. 2431 (Major Legislation), supra note 232, See (visited Dec. 14, 1998

<http:llwww.naaa.neb’voicelmay98/persecution.html:»,
224. International Religious Freedom Act of 1998, supra note 223.
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Rrolonged detention without charges . . . or other flagrant denial of the
right to life, liberty, or security of persons.”? Secondly, “violations of
'rehgm}ls freedom” including “arbitrary prohibitions on,’restrictions of.
: or pun_ishment for assembling for peaceful religious activities such as:

worsh‘ip, preaching and prayer; speaking freely about one’s beliefs;
che_m_gmg one’s religious beliefs and affiliation; and possession o%
religious literature, including Bibles.”**

{chording to the aforementioned stipulations, if a government or its
off1c1als'persccute religious minorities or if the government allows
persecution as defined above by individuals or groups of individuals,?’
the US will take measures within the scope of the Intematio;lal
Religious Freedom Act. Along with arrest, torture and murder on
groupds of one’s religious belief, the denial of the right to publicl
map1fcst one’s religion, evangelical work, or the right to change one’y
belief are also considered as “persecution.”?? ° S

The .Prcsident is entitled to order the application of sanctions
d'ependmg on the nature of the violations and the particular’
cucumstal-lces of the particular foreign country. He can choose between
the folIow;ng tools: “(1) a private demarche, (2) an official demarche
(3) a pubh_c condemnation, (4) a public condemnation within one or,
more .multllateral fora, (5) the delay or cancellation of one or more
scientific exchanges, (6) the delay or cancellation of one or more
culturz'il 'exchanges, (7) the denial of one or more working, official, or
state v1s1t§, -(8) the delay or cancellation of one or more work’ing offic’:ial
or state visits, (9) the withdrawal, limitation, or suspension o% United
.State's development assistance in accordance with section 116 of the
" Foreign A_ssistance Act of 1961, (10) directing the Export-Import Bank
%f the United States, the Overseas Private Investment Corporation, or
Trade .B.I'ld Development Agency not to approve the issuance of any’(or
a,-sp‘ec§1fle‘d number of) guarantees, insurance, extensions of credit, or
pﬁamClpatlon in the extension of credit with respect to the 'spec’ific
tgﬁ)vernn.nent, agency, instrumentality, or official found or determined by
he 'Pre‘31dent to be responsible for violations . . ., (11) the withdrawal
muitation, or suspension of United States security assistance, . . . ( 135

Id §3,
id §3.
Id. § 102(b)1.
Id. § 2(5).
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ordering heads of the appropriate United States agencies notio issue any
(or a specified number of) specific licenses and not to grant any other
specific authority (or a specified number of authorities), to export any
goods or technology to the specific -foreign government, agency,
instrumentality, or official found or determined by the President to be
respounsible for violations, ... (14) prohibiting any United States
financial institution from taking loans or providing credits totaling more
than $ 10,000,000 in any 12-month period to the specific foreign
government . . ., (15) prohibiting the United States Government from
procuring or entering into any contract for the procurement of any goods
or services from the foreign government . . - 729 However, the
«president shall not be required to apply or maintain any . . . action . ..
in the case of procurement of defense articles or defense services, under
existing contracts or subcontracts, .. . to satisfy requirements essential
to the national security of the United States; if . . . the person or other
entity to which the Presidential action would otherwise be applied is a
sole source supplier of the defense articles or services; if such articles
or services are essential to the national security.”® The President may
also waive the application of sanctions if “the important national interest
of the United States requires the exercise of such waiver authority.”'

The President may choose largely symbolic diplomatic steps to fight
religious persecution abroad, if he deems it necessary to prefer other
national interests to the protection of freedom of religion. The Us.
wants to maintain friendly relations with countries that are crucial to its
national security and policy interests. The United States will also
support initiatives for the promotion of religious freedom abroad
through the allocations of funds®™? or international educational and
cultural exchanges.” '

U.S. asylum policy will be reformed to become more sensitive
towards refugees from religious persecution.m It was reported in 1998
that, for the first time, two Palestinian MCCs were granted political
asylum in the U.S. In one instance in Chicago and another in North

229.  Id. § 405(a).
230. Id. § 406.

231, Id § 407(2)3.

232. See Id. § 501(b).
233, Seeld § 503.

234, See Id. §% 602, 603.

199 i i l
799] Human Rights Trends in the Emerging Palestinian State 583

;z;rzllglii,l :hgflinnﬁ%rz;tion and Naturalization Service ruled in favor of
wo Palestinian residents from the W
determined that, if the Bank they sould oo
. y were to return to the West Bank, the
tenctirzlmgered as a result of their conversion to Christianit;y.235 );‘::(l)firt: .
I:I)a[ u?— I?W)Sar wgo represented one of the MCCs, the Immigration ang
aturalization ervice contacted the State D , i
clx;nt’s claim of religious persecution.” ® Deparment to verity het
ccording to a senior official of i
! the United States Agenc
;izenmﬁ:;()gni rD.e\fr;eIopn-lem (“USAID”), the avenue that I(g)oksymf:)csut:
influencing the PA is not through di i
democracy projects, but rath et aopronch D
s er through an indirect a i
approach would employ Palestinian Non-G: Pproac}l- fons
(*NGOs”) which advocate the stru ot ot e PA st s o
ctura! reform of the PA and
level of accountability.? Implicit in thi imiseion that
_ . plicitin this preference is an admissi
Chairman Arafat and the ruling eli i o o domonrate
_ g elite are not disposed to d i
reforms which could weaken their P vate .
control over public and pri i
The current U.S. Administration’ : Dt 1o the
U.S. n’s long standing commitm:
gace B]‘grocess is well illustrated by USAID’s si)fyear missizlrllt 1t1(1) :ﬁ:
W est _ank and C_}aga. USA]D has contributed $75,000,000 per annum
projects assisting in economic reform, water management
gfif:gg; ind de.x:wcracy.238 There is certainly a recognition that the
way to go in order to achieve the hallmark
as ¢ : s of
iunctlomng modern state. To this end, USAID has as its objectivae: utI}llz
dgzg?;;lg;msntfof an accountable system of democratic governance, the
ent of proper procedures for the drafti iewing
~ legislation and the establi ot othods of et
 gislation an ishment of better methods of court
Prg‘gl'lrc:utlllurg r(l)bjgztive Es hjg;ﬂighted by the launching of the Rule of Law
_ cember 5, 1999 in Ramallah. This th
:: : . ree year,
| 332,023{090 program 11.101u.des the development of a judicial traill(ling
] gram (i.e., a training institute for judges, prosecutors and court staff)

235, R . L.

Rerore: Ap:’c;s’s; ;{;:n Halevi, Palestinian Christian Wins U.S. Political Asylum, JERUSALEM

ggg Iél;;rgcllew \leth ESﬂ:lCl’ Ol?iora. in New York (Aug. 4, 1997).

25 Uea H;l;u F;;ggglewwnh alseniorUSAID official, in Jerusalem (Jan. 23, 2000),

moeracy 1 Werr B Congressional Preseniation for West Bank/Gaza, BuiIding'

racy in Wes ank/Gaza, Feb. 1999 (visited July 23, 2000)

ation Devei(g) emocracy/ane/wbankgaza html> United States Agency Fo
pment, <http://www.usaid-wgb/overview.html>, ’ '
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and the creation of two model courts which would pioneer improved
methods of court administration. In addition, the program will promote
the use of -alternative dispute resolution to complement judicial
reform.? In addressing human rights concerns, USAID has established
a citizens-rights center that serves as a clearing-house for citizens’
problems with the local authorities. As another component of the Rule
of Law Program, USAID is helping Palestinian law schools update their
course catalogs by adding human rights to their curricula.”®
While the United States places a high priority upon the promotion of
human rights, as shown by the activities of USAID, there are two factors
which limit the ability of government affiliated aid organizations to
place direct pressure on the PA to improve its human rights record. A
senior official at USAID commented that in a political climate with
competing incentives, “the peace process is extremely high on the
agenda. If the people that are negotiating the peace process tell the
people working on the assistance program to lay off this topic for the
moment— probably they will.”® Tn addition is the need to integrate the
activities of the aid organization with current foreign policy, even where
conflicts exist. As mentioned, one of the goals of USAID is to promote
the rule of law. It has been argued that the development of a
constitutional framework would strengthen the rule of law by setting
limits on legislative and executive power. _“Constitutionality is a sine
qua non of democracy and citizens’ rights, and a fundamental element
for the promotion of good governance.”-242 In the author’s opinion it is
not a given that a constitution can only be created in circumstances
where there is a sovereign nation in existence. Any- organization is
capable of developing a means to determine the powers of its various
parts and where the limits to those powers may lie, from companies, to
NGOs, to states (such as the fifty American states) existing within
nations. With respect to the considerable responsibilities and powers
which the PA has, there is a clear need for the development of a

constitutional structure.

239. Id.

240, Id.
241. Confidential interview with a senior USAID official, supra note 238. '

242. REPORT, supra note %,at 33.
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Current U.S. policy, however, doe i i
sovereign state.” A senior USAID ofFicIiI;)It gg:r?ﬁﬁ:dpt;lzf constitn.
n‘on_allty isan issue for a fully autonomous government to con:'(zlnsmu-
aldlorgamzatlon_s must not interact with the PA as if were a sc;v:rl;iAs
:3;;:; ttil:;a ciﬁefnon of pressuring th.e PA to adopt a constitution, or evg;l

Sgostn fcoz; c_)nivl;e_ develf)ped, is prc?:sently out of the question.?*
oAl 1999n1::p0narl:11icsd:é$:e;lr a poignant speech to the Senate on

ch 3, om a tri
President Clinton to reassess the peacez;):':)lclz)e:: :liiia:}.slg:ng?anmged
PA duF: to the numerous reported violations. One of the area;l . ft o
cor.n;.)hance which Senator Mack mentioned specificall as the
l'E.:thOU.S fre_edom of the MCCs.* In the author’s opiniony h‘zas vor
tg}:zene l;he Clinton Ad{ninisi.ration’s commitment to and invo’lvenienﬁ:;
leve]; ” fcsigi':;iiss, ::1 :: }]::\l:ekzlcy that c;h% PA will be sanctioned for the
curred. in j
the larger foreign policy agenda of the Uc:'ng(;ds %t‘:t?;id putin Jeopardy

D. Other Donor Responses

Smhfiasn;l gl;:;lbelrs (;t;( the'mtc.emational community other than the United
puaces and. a; alm .e'51gmﬁcant contributions to the development of
Intemaﬁog11 nlgD estinian st‘::tte. Coordinated by the Department for
e Oooaoooezslll?]palnll;ntér gglﬁ;’) ,tlI]?»ntain contributes a current sum
Europem Union and Unit,ed Nations (I){elircz,li:1 V:(lc-)lrall(t: 121 et
ziateral tI)Jro grams with.th‘e Palestinians directly. DFI%;’I::ng(’):FicsI igrl?;%];
bH:::;;l er of peol_)Ie living in extreme poverty by the year 2015. The
Divete Seg:ogzlam is focused on five sectors: education, health, water

e yeto seo or development, angl4 émost importantly for the purposes ot’"
ekl t, hfood government. With respect to good government,
s ee primary goals: 1) a unified, modernized legal system

¢ ng improved legal status for women, 2) an efficient and effective;

243, Confidential interview wi .
244, Id. ential interview with a senior USAID official, supra note 238.

245.  Senator Connie M
: ack, speech, “Israeli ini
o g o oot Mac sesch, 95;:;_1 and Palestinian Peace Based Upon Security,

246. Interview wi i :
200, with Chris Metcalf, Consul (Development) at DFID, in Jerusalem (Jan.
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public administration, and 3) a democratic, professional, accountable
and responsible parliament.?” A senior member of DFID stated that a
major problem within the PA is the lack of defined roles, not only for
each staff member in a ministry, but also between different ministries.
In order to alleviate this situation, DFID is trying to help the
Palestinians to further define the roles in different sectors of government
to ensure that there is as little overlap as possible and to guarantee that
the needs and interests of each department aré taken into account, DFID
is also helping ministries to develop proper procedures for devising
internal policies on the promotion and recruitment of personnel.*® A
major problem for the legal system in Gaza and the West Bank is the
fact that different parts of the areas under PA control are under different
legal systems. Both the West Bank and Gaza have a history of first
being under Ottoman and then British law and vestiges of both still
remain. Problematically however, the West Bank was for a period under
Jordanian law while Gaza was under Egyptian military occupation. In
addition, both areas still retain some elements of Israeli military law.*’
This has resulted in confusion, and even conflict between laws. To
address this problem, DIFD in conjunction with the Lord Chancellor’s
Department, is assisting in the modernization and unification of
Palestinian legislation.”
A specific focus on human rights has been taken by the UK, with the
establishment of the Human Rights Project Fund in Gaza and the West
" Bank. Through the financing of Palestinian human rights NGOs, the
fund focuses on four issues: the rights of the child, promoting civil
rights through the media, the rule of law, and action in civil society.2
Mr. Robin Kealy, the British Consul-General to Jerusalem stated, “[wle
want the Palestinian future to be that of a peaceful and democratic
society where civil rights are fully respected.”?* In addition, with other
members of the donor community, the UK supports the Palestinian

247. Department for International Development {Britain), DFID Factsheet: Good

Government (1999).
248. Interview with Chris Metcalf, supra note 247.
249. See, Justus Reid Weiner, Human Righis in the Israeli Administered Areas During
the Intifada: 1987-1990, 10 Wisc. J. INT'L L. 195, 197-198 (1994).
250. Interview with Chris Metcalf, supra note 247. . _
251. Robin Kealy, British Consul General Jerusalem, Palestinian Rights Programme,
<http:www.palcstinian—rights.orglnewsiintro.hun:-.
252. 1d.
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izdall):n;l;rll)tug:mnusswn for Citizens’ Rights (“PICCR”), which acts
Tevelopmaont “cl':;n of the PA. The impetus behind the PICCR’s
citizens’ rights intoih(;u;ogig ?ngtfi::ﬁteiivcd rt{e;d gty
izens' ons of the Palestinian state.”25
|l o pogram, e e P, it
n : . : or community that human ri
L ;Ssto rrllo; E())i:i;ir;(lng?fwhﬂe leading up to a final status agreemezltl. ”}‘lglgtz
o the,r " icer for tl?e Norwegian Representative Office, stated
e should not be any inherent contradiction between th ’
E;'gﬁ:ist; a;lld abrespect for human rights.** Until recently h:vcl:\?::
securlty I ;sTh ;en the major concern of the international dono;‘
com nar;lel tlﬁleans that thc.)se who are guilty of most human rights
imema’ﬁ pam cg e ITA security s-ervices, have the support of the
miemational commrrr;um-ty owing to its concerns about terrorism. “The
it ars boing fon l;lsr;tiyoga:nze?gned-a .big lesson here. Now human
gxﬁi?ati;n that things have to cf;:‘:nl;;ﬂ”tg‘ﬂ Taltll;) ?ziifc?igeir: tsizghand
indepgniien?;l;dﬂ}e quwggza_n p_01'nt of view, the development of 22
dopendent an hunctlon%ng 'jud.1c1ary is of the highest priority, from
Tho fudie] ?f_,tsdand m.st-ltlit;gnal perspective. Larson argue:-s that
ofwealknesscs within he fudital nsituions hemservce. tor sxamaln
. utions themselves, for
ltll:;l:s:rotl’hzouat?.and well trained judges and lawyers. Therzxiznzll?sl:’
.juﬁSdicti,o ! a;::‘)i 1t1i;:al element—the executive infringing on the courts:
Lr-ecejved n and ; eb:;::%lglc]tn tcl)lf decisions. The former problem has
‘_ ‘Su%poﬂ ~ poliﬁcél s now donors have been reluctant to
hstzg;gﬁ:;%hngm _nghts violations against MCCs, Larson says that
I ituation he doe-s n.ot believe that there has been official
A Izlrsecuthn from within the PA, but rather it is a case of a
:6ciety an,g(,ir p entering the coggnunity. With no support in traditional
a great deal of hostility against them, coupled with poorly

. The Briti i ] i
ritish Council, To Assist Palestinians in Achieving Their Human Rights, at

- Interview with Torge Larson, supra note 169.
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trained security forces and 2 Jack of respect for the rule of law, MCCs
are in a difficult position. «y'ou must remember that the security forces
are members of society t00.”">® Norway does make strong and repeated

appeals directly to the PA executive on human rights issues; and

according to Larson, their protests are receiving the attention of the

authorities due to Norway’s long-standing and close relationship with

many of the main actors. While the Norwegians do not often directly

threaten the suspension of a particular program due to abuses, there were
some occasions when, as a result of continued violations, it was stated
es, that it [would] be

rather clearly that, “there [would] be consequenc
impossible to continue support in certain sectors s

E. U.S. Department of State Annual Ref)ort on Intemational
Religious Freedom for 1999 '

The International Religious Freedom Act mandates an annual report
of international religious freedom, of which the 1999 report is the first.
The report outlines the PA’s proclaimed position concerning human
rights in the region. Though the PA does not yet have a constitution, and
no single law in force specifically protects religious freedom, the PA

claims to respect religious freedom in practice. In spite of this claim, the

draft of the Palestinian Basic Law proposed that Islam be recognized as

the official religion.”
“there are periodic allegations that a small

The report mentions that

number of Muslim converts to Christianity sometimes are subject to
societal discrimination and harassment by PA officials.”®' Tt is
interesting to note how the report attempts to minimize this claim by
using words such as, “periodic allegations,” and “gometimes.” In the
author’s opinion, this reflects an ambiguous stance on the enforcement
of human rights concerning this particular issue. The report does state
that the PA asserts that it jnvestigates such complaints, but has not
shared or publicized the results of these investigations with any outside

258. Id

259, Id
260. U.S. DEPARTMENT OF STATE ANNUAL REPORT ON I

FREEDOM FOR 1999, SECTION I (1999).
261. Id

NTERNATIONAL RELIGIOUS
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party. Perhaps the State De
. partment fears taki .
th?l‘?,llegauons are substantively proven g 2 sixong position befors
ea i : )
et ;;eiit:g?; a%/élllélg th; PA that are cited in the report address the
« s P . -
proselytized too openly. ™ y PA security officials because they
religious activiti penly.”" The report continues, “it appears that thei
detention "2 ,ltx es were in fact only one of many factors leading to th i
admcnish-in : gain thlg. demonstrates the report’s hesitancy tf take an
Dt‘:partrnem;gals(())ﬂlf:rtjlfia:r aist these offenses. It appears that the Staig
) ers a cautious stance on this i
uesti et : is issue. Howe
q Theo; rzrrrtlains. will this report be in protecting human rightsv'?er’ the
against tIljle lantes tha.t to datfia_.no disciplinary actions have beel; take:
persecution of L;éc(ljlsit}{) :fflf(;lals suspected of involvement in thg
o - PA officials “say that the
: £ , un i
fiz?:n§1b1!1ty to protect even Muslims who conveit toderStaCILd'th'elr
God z)llﬂat;ﬁ:i that,gzpoum? the view that Palestine was. I;r;)rnisr:ingn
seven 1\'4.(.303 ;:VS- : ]?urmg t_he period covered by the report, at lcasi
forces. Th 1e etained without warrant or trial by PA ;ecurit
top of:thisﬁ}t,l;W ere interrogated about their faith and other activities 0y
tortured ’fhe e gllcgauons that while in custody several v.verg
' aware Of.these ZGPOH affirms that the U.S. Consulate in Jerusalem is
PA officiale Tf;:lcems and maintains an ongoing high level dialog with
other than as's rt'e reporf: however, does not offer a course of fction
1y to ascertaj:: tl?;gf th?t the %)nsulate continues to make inquiries to
: acts....”" In the author’s opini .
are unlikely to resolve the problems of the MC((D)E tnion, these inquires

TR AR T

CONCLUSIONS AND QUTLOOK

Itwo iffi
e PA’l;k:elz;Z f;ff;cult tg ox_rer-emp%]asize the importance of monitoring
S oo 1,1 ;en uring the interim stage of the peace process
acknowlodge thaft ;s groups don’t believe, or do not want tc;
Rt o ,h ere is a problem concerning MCCs. These humai
| ps have defaulted on their central roles of bringing violal;ﬁ?;s1
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to light and, as a consequence, failed to provide information to
journalists and researchers. .
One Palestinian human rights group, LAW, has minimized and
sought to explain away assertions that the PA is persecuting MCCs by
blaming these claims on supposed political motives.*® Another
Palestinian human rights group, PHRMG, advances the argument that
any violation of the rights of individual MCCs should be understood as
minutia®® given the tiny section of the population that they represent, in
light of the overall grim human rights situation in the areas controlled
by the PA. The PHRMG reasons that the MCCs predicament cannot be
distinguished from that of ordinary Muslims who have no interest in
converting to Christianity. They assert that everyone in the PA is atrisk
of having his/her rights trampled upon, and that it is impossible to
identify whether the status of MCC puts one at greater risk than a
general cross section of the population.”

This author respectfully dissents. This dissent is based not merely on
having personally interviewed and considered documentary evidence
presented by 2 pumber of individuals, almost none of whom have any
discernable ulterior motive for making false allegations, but also on the

~ general reluctance they exhibited in lodging their complaints, even to
this author and his research assistants. Most of the witnesses had to be
persuaded, often via trusted intermediaries, to give their testimony. They
would cooperate only on the condition that the article not mention their
name or other identifying details, and were reassured when they were
told that the article would be published on the other side of the world.
The church officials and clergy who were interviewed, exhibited similar
signs of intimidation by the PA. They were generally not keen to answer
the author’s (or his researchers’) questions, and most insisted on having
their remarks referred to under 2 pseudonym.
Clearly the PA’s leadership has the capability of substantially
improving human rights for the MCCs and the Palestinian population as

266. See The Myth of Christian Persecution By the Palestinian Authority, LAW—THE

PALESTINIAN SOCIETY FOR THE PROTECTION OF HUMAN RIGHTS AND THE ENVIRONMENT, May

1998, at 39-40. .
267. PALESTINIAN HuMAN RIGHTS MONITOR, supra note 17.
968. This position is shared by Victoria Wagner, one of the four researchers who ably

assisted in collecting testimony for this article.

’

‘1999 ]
] Human Rights Trends in the Emerging Palestinian State 591

a whole, This author recomm
. ends
ameliorate the situation. three concrete steps be taken to
First, the PA must clo i ’
1 ’ se most of its prisons and jail
. ggnt;o: tl.ed ar;,as there are currently 152 prisons and }ailz. igrﬂ;et Ptg
regpulatelgri) of two million. Most of these facilities arc not diregtl
s r overseen by n?embers of the PA. Often the untrained Z
erliat 0SeSmnaI security officers have nobody to monitor their condﬁnt
unlikeflg tf) oar}llaehmd -closed dgors in their isolated custodial facilitiesc's‘
e u;’ ect their status in their security force, unless, of cou :
repzrcuscs(i)Ver a plot against the PA leadership. Since there arerile,
NG lar;:fyt?o]i; h.ad and only benefits to gain, the security ofﬁccr(;
¢ eir own discretion when dealing wi i
. ith pri
?11::11]51 dovl.;n most of these institutions especially t%le sm;;leio;l:;: . E;Y
; nsti%uti(%ns ﬁldlihuzzl?;mcy 00111[(11 better regulate the remair’linz
X » & re protect t i .
prisoners being held, P e human rights of the detainees and
Second, as was stated earlier in this article, '
Pt er in this article, many memb
lsli(;(l;;ty forces are untrained in the law and procedire for :Secs)fi;hef ﬁ
polding suspects. Flagrant human rights abuses would be less likely to
for violating thePfC;Pel‘g trained its security forces, imposed penalties
rule of law and reduce the number, of disti
. istinct i
g:;c:gl'l Manfy security personnel, lacking much to do, are prone tsoe :;nt;;
> non-conforming members of society (such as MCCs) in th &
gaining recognition. n the hope of
judi:il;fya; (ci:lt;lsnf}gy,' ltdhas bt(eien argued in this article that the Palestinian
independence to enforce its decisi
to. - s decisions, and th
-he::e’lgﬁ:tgly protect humal? rights. There are two interrelated prof)rlzigs’
is th'e abs;rst is the centralization of power in the executive. The latter
powers bet:v(;e thaﬂy safeguards which delineate the separation of
-sense. With tﬁn the courts and the administration in a constitutional
constitution b eze problems in mind, it is proposed that a detailed
from the e 'ela lopted, that specifies the independence of the judici
A Agls ative process, and especially from arbitrary execut?g
= nstit-uﬁonaqunsutunonal court should be developed to ensure the
oper proc clly of any lavys passed. It is especially important that
edures be put in place to govern the appointment and

69. See REPORT, s
\supran -
work in the PA. pranoted, at 39, for a more detailed discussion on the constitutional
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removal of judges. A Supreme Judicial Council needs t0 be

reestablished with this in view.™
For various reasons, the PA has enjoyed a virtual honeymoon period
than six years ago. Moreover, as the

since it came into-existence more
date of PA sovereignty approaches, there is a high possibility that

current violations wilt be perpetuated within the legal framework of the
new state. -

The U.S. and Israeli governments each have their own mixed motives
that limit their respective willingness to pressurc the PA to reduce
human rights abuses. The International Religious Freedom Act gave the
President the authority to sanction nations who infringe upon the
religious freedoms of their citizens. A wide range of options from a
private demarche to complete economic boycott. Recently, the U.S. has
committed to give $100,000,000 worth of security equipment to the PA

as part of the five year plan of $900,000,000in contributions.2”! Clearly

the U.S. has considerable economic leverage in the region, and could

use that influence io demand human rights improvements. However, the
gainst the

President would be reluctant to impose serious sanctions a
Palestinian entity, which is not at this time a sovereign state, Of egven
push human ri ghts as an issue in the peace talks. The primary objective
of the U.S. in the region is peace, and the secondary objective is the
fight against terrorism. To rebuke the PA or to make human rights an

issue in the peace negotiations would cause the U.S. to lose influence

with the PA when dealing with other ‘more jmportant’ issues.
Israel has not devoted much effort to pressing Arafat’s PA on the
issue of the MCCs, due to its overriding concern for security and,
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rigIhnt St};e ;pi.nio.n of this author, the U.S. and Israel should make hu
ajor issue in the final status man

usine fi oS ! : peace process negotiati :
ving il nenives utng s i i S, US. e
accompan inn Arc:flor c.:ormnunities can prevent these ‘bad he;b{t,s’ fro;;
incentives};:ar%b at into the emerging Palestinian state. Financial
iohts practic ¢ ear-marked fo train PA security personnel in human
| practices, to construct modern penal institutions and

egal justice system. toreform the

Ifthei
wedth :égf;lzﬂo 1'6f0rm‘s do not work, and pressure from the U.S., Israel
the MCCs SincglE:nlitAes‘ does; not materialize, there is a last res:ort for
VILLS, PA is not a sovereign state, even i
gl;;l;n}stratx_ve 1fe_spons1b11itics in designated areas of the V&E:tu gh lli .
legaliy Ssraee;ithtary rule is still in effect in the territories. Thisax?leaa: :
) day-tol-)day Ill)gas :ls'iatbllllltm:han rllgpts are the responsibility of the PA os;;
.t ’ e ultimate legal responsibility rests with
Therefore the Israeli S .

o upreme Court is the 1 i

I >Lavll OH e last resort for P

I;;:;gl 11‘1/1;!61' tl;le _]upsdwtxon of the PA. The Supreme C():llll'te S?;]rians
P olrtlzeim as in recent years become increasingly acti\’rist agng
e o ‘tman nghts and the rule of law. It has frequentl
Comonsirates its commitment to ensuring human rights in the Wessi
oltont o uztlizlg. CI>f course, the MCCs living in the PA would be
B ize Israeli legal institutions, but as victims they clearly

or an institution of last res

acti ort, as demon

ctions of the MCCs who have sought asylum in Israel strated by the

It . .
seems logical that instead of turning to Israeli courts, the MCCs

secondarily, because of its focus on the political survival of the peace
process. Tsrael depends on Arafat staying in control of the PA for these
objectives to be met. Tf Tsrael publicly rebukes the PA for its offenses
against the MCCs this could strain the relationship, and possibly
compromise Israel’s two paramount goals. There is also a risk that by
publicly taking an interest in the MCCs, Israel might be seen by some
Palestinians as the MCCs’ patron, making the allegations that MCCs are

collaborators more believable.

~ should t 'q et .

hOWeVe:'Ir\I,]v:)(:l ;geblzflk s ]LllStlce system, at least in the first instance. This
justice S),(stem ha argely unproductive at the present time. The PA’s
even though in ths no Qra}ct}cal autonomy from the executive branch
minister can hire f?;-) Y lndepende.n t. The PA president and justicé
inc IUdingjudges, . el,l r}etlre, or otherwise control all judicial employees
E by the oxacutive bra Itralvels. Two Previom chief justices were ‘retired:
made against the P :I?C , one possibly for an unsympathetic comment
led for the rel n an Interview, and the second for a decision that
release of ten Birzeit University students who were being

1
1 270. Id. at 57 (1999 >
271, LamiaLahoud, U.S. to Give 412,

2000, at 4.
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e e beae cess: Review, Analysis and Implications, 27 N.Y.U. L.INT'L L.
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detained unlawfully.”” In addition, in 1997 the then attorney general
resigned, in protest, because of encroachment into the affairs of the
judicial branch, by both the executive branch and by the heads of the
various police and security forces.”™

The PA’s adoption of sound human rights policies and practices
would contribute immeasurably 10 the success of the peace process.
Although Chairman Arafat’s commitment to these values in the
agreements is vague at best, and international law offers no readily
applicable standard, the Palestinians’ expectations regarding an
improvement in their personal liberty®” deserves to be met, and should
not be limited to issues of pride or prestige.

273. AMNESTY INTERNATIONAL, suprd note 122, at 9-10.

274. Cf YEZID SAYIGH & KHALL SHIXKAKI, THE COUNCIL ON FOREIGN RELATIONS,
STRENGTHENING PALESTINIAN PUBLIC INSTITUTIONS 57-58 (1999). -

215.  AL-HAQ, AHUMANRIGHTS ASSESSMENT OF THE DECLARATION OFPRINCIPLESON
{NTERIM SELF-GOVERNMENT ARRANGEMENTS FOR PALESTINIANS, at 9-10 (1993). 1
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