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Executive Summary

e The economic measures that Israel uses against the Hamas proto-government in Gaza fall under
legitimate uses of economic sanctions, and conform to the requirements set forth in Article 50
of the 1899 Hague Regulations; Articles 23, 43, 51, 54, 57, 59, 69, and 70 of the Fourth Geneva
Convention; Article 75 of the Additional Protocol I to the Fourth Geneva Convention; and Article
4 of the Additional Protocol II to the Fourth Geneva Convention.

e Other global organizations and countries, including the United States, the European Union, and
the United Nations routinely impose similar economic sanctions without being criticized. In fact,
United Nations Security Council Resolutions 1373, 1456, and 1566 require that Israel prevent
Hamas from obtaining funding and supplies that it could use for terrorist purposes. It should be
kept in mind that Hamas, together with its sponsors, is among the entities included on the United
States’, Europe’s, and others’ lists of proscribed organizations.

e Many of those who claim Israel perpetrates collective punishment do the same or worse
themselves. Over seventy years ago the Arab League began a boycott against Jews in what would
become Israel along with those who did business with them, and many countries still enforce this
ban. Israel is scathingly rebuked for limiting border crossings into and out of Gaza, but the world
has remained silent as Lebanon, Syria, and Saudi Arabia have completely barred Israelis since the
creation of the State of Israel in 1948. Egypt, which also borders Gaza, has stricter restrictions on
its crossing than does Israel, yet this fact is often ignored when Israel is accused of ‘choking’ Gaza.

e Many supposed ‘human rights’ organizations that condemn Israel for committing war crimes do
so out of bias rather than a true search for justice. The manner in which they single-mindedly
focus on Israel’s misdeeds, no matter how trivial, and downplay other countries’ atrocities, shows
their partiality. The NGOs’ misuse of their roles is most glaring in the fact that they often must
twist the definition of ‘war crimes’ or ignore legal safeguards in order to make their arguments.

e While no one questions that Gazan residents suffer hardships, the fault lies with Hamas, not
Israel. Every Israeli soldier, civilian, and tourist left the Strip in 2005, giving Gaza the opportunity
to build a thriving society and economy. Instead Hamas came to power through a combination
of elections and violence, and diverted the area’s resources toward further unprovoked attacks
against Israel.

e The current sanctions were only put in place after nothing else stopped attacks from Gaza. Rather
than being punitive measures against the general population, they specifically focus on items that
can be used for military purposes for kidnapping and attacking Israelis. At times this does make
life more difficult for civilians, as the same concrete and steel that are needed to build schools are
also used to build tunnels for attacking Israelis.

e Israel regularly relaxes the restrictions, allowing larger quantities and a wider variety of items
into Gaza, even violating United Nations Security Council resolutions in order to do so. Despite
these attempts to improve the lives of Gazans, the new supplies are regularly stolen by Hamas and
then used to attack Israeli civilians. Even ostensibly nonmilitary items, such as cement, are used
to build tunnels into Israel.




I. Introduction

Israel’s policy of economic sanctions has been condemned by numerous UN bodies® and NGOs’
as the imposition of ‘collective punishment,” a term that carries very serious implications under
international law, particularly within International Humanitarian Law (IHL). Among the negative
ramifications this accusation creates, labeling Israel’s conduct as ‘collective punishment’ opens a
Pandora’s Box that can lead to unjustified accusations of war crimes, distract from true cases of
collective punishment, and undermine the legitimacy of the International Criminal Court (ICC).
Israel’s supporters, notably human rights lawyer Anne Herzberg,® have argued that these charges
represent abuses of the legal system for use as a weapon against Israel.?

Within the framework of the laws of war, collective punishment is never tolerable. When such
charges are repeatedly laid against Israel, the country is placed in the difficult position of having
to constantly explain that its conduct is justified. At the same time, governments around the world
use similar tactics to put pressure on other countries, but under the label of ‘economic sanctions,’
an accepted tool of diplomacy. Despite any spin that governments use to justify their actions or to
castigate other governments, the two terms have distinct meanings. With an apt understanding of
precisely what constitutes collective punishment, it will be much easier to explore and understand
the concept of economic sanctions.*®

Most of the controversial economic actions that Israel has taken focus on the Gaza Strip and its
administering authority, Hamas, which is the Palestinian branch of the Muslim Brotherhood. Hamas
won the majority of seats in Gaza’s 2006 election, then forcibly evicted the rival Fatah faction, and
has since remained in sole control of the Strip. It is designated as a terrorist organization by the
United States State Department," the European Union (EU),* Israel,® and many others.

I1. Collective Punishment and Economic Sanctions in International Law

Collective punishment is prohibited by various norms of IHL and has been proscribed by a large
variety of international conventions since 1899.'4 Article 50 of the 1899 Hague Regulations
provides that “[n]o general penalty, pecuniary or otherwise, can be inflicted on the population
on account of the acts of individuals for which it cannot be regarded as collectively responsible.”’
This prohibition was later incorporated in Article 33 of the Fourth Geneva Convention (of 1949)*°
and then expanded by Article 75(2)(d) of Additional Protocol I and Article 4(2)(b) of Additional
Protocol II to the Geneva Conventions (both of 1977).Y7



In addition to these instruments of treaty law, the prohibition on collective punishment has been
recognized as reflecting international customary law.’® Rule 103 of the International Committee
of the Red Cross (ICRC) study on Customary International Humanitarian Law provides that the
prohibition constitutes a customary rule applicable in both international and noninternational
conflicts.® While not listed among the “grave breaches” of the Geneva Conventions=° or in the
Rome Statute of the ICC,? this customary rule has been affirmed in court cases dealing with war
crimes, particularly the Special Court for Sierra Leone (SCSL) in the Brima case®? and the Military
Tribunal of Rome in the Priebke case, which recognized the rule as having been applicable during
World War I1.28 It has been explicitly recognized as a serious violation of Article 3 common to the
Geneva Conventions and Additional Protocol 114 that is prosecutable under the Statute of the
International Tribunal for Rwanda and the Statute of the Special Court for Sierra Leone.2s

The opposition to collective punishment is rooted in one of the most fundamental concepts of
criminal law, the principle of individual responsibility.2® As articulated by Hugo Grotius, “the father
of international law,”? this basic principle provides that “no one who is innocent of wrong may be
punished for the wrong done by another.”?® The scope of the prohibition has since been interpreted
as including not only criminal sanctions but also a greater variety of sanctions imposed by forces in
armed conflicts. Jean Pictet’s>® Commentary on the Fourth Geneva Convention3°® provides that the
prohibition does not “refer to punishments inflicted under penal law, i.e. sentences pronounced by
a court after due process of law, but penalties of any kind inflicted on persons or entire groups of
persons, in defiance of the most elementary principles of humanity, for acts that these persons have
not [individually] committed.”s' Similarly, the Commentary on Protocol I states that the scope of
the prohibition should be interpreted broadly so as to cover “not only legal sentences but sanctions
and harassment of any sort, administrative, by police action or otherwise.”s? This interpretation
has been affirmed by the SCSL,32 and is also supported by the ICRC Study.3+ It is demonstrated in
the ruling in the case of Prosecutor v. Fofana and Kondewa, in which the SCSL Appeals Chamber
emphasized that the prohibition “must be understood in its broadest sense so as to include not
only penalties imposed during normal judicial processes, such as sentences rendered after due
process of law, but also any other kind of sanction such as a fine, confinement or a loss of property
or rights.”5

The employment of collective punishment within a military action is determined by whether or
not the action can be considered indiscriminate. For this purpose, Article 51 of the First Additional
Protocol to the Fourth Geneva Convention defined an indiscriminate attack as “an attack which
may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated.”® Article 57 of the same Protocol then demands that the military
take care not to harm the civilian population more than is necessary in order to achieve the military



objective.?” Both of these Articles express clearly that there are circumstances in which civilians are
unavoidably harmed.

The SCSL has played a particularly important role in developing the concept of collective
punishment as a war crime.3® In all but one of the Court’s cases the accused have been charged
with collective punishment, and three of its most prominent cases (Prosecutor v. Fofana and
Kondewa, Prosecutor v. Sesay, Kallon and Gbao, and Prosecutor v. Brima, Kamara and Kanu)
have incorporated convictions for collective punishment.3° The SCSL has established and defined
the crime of collective punishment as being composed of two elements: (i) “the indiscriminate
punishment imposed collectively on persons for omissions or acts for which some or none of them
may or may not have been responsible,” and (ii) “the specific intent of the perpetrator to punish
collectively.”#°

While collective punishment is uniformly forbidden, economic sanctions are considered a legitimate
use of political influence. In Economic Sanctions Reconsidered, one of the most significant studies
of the subject, the authors describe sanctions as “part and parcel of international diplomacy, a tool
for coercing target governments into particular avenues of response.”# Sanctions have been used
since ancient Greece, though they rose to greater prominence following World War 1.42 In the early
20" century they were primarily used to discourage military ventures, such as when the League of
Nations used sanctions to coax Greece into withdrawing from Bulgaria in 1925 and the League’s
unsuccessful attempt to make Italy withdraw from Abyssinia in the 1930s.43 They have, at times, even
had the desired effect on major powers. Thus, England and France removed their troops from Egypt
in 1956 due to threats of sanctions.44

Sanctions have also been used to sway internal matters in other countries. The United States’
sanctions on the Dominican Republic, Brazil, Chile, and Nicaragua led, in part, to regime
changes in each of the countries in the 1960s and 1970s.45 At other times, sanctions have been
declared in order to pressure a country to change its policies. The Jackson-Vanik Amendment
to the Trade Act of 1974 applied limited sanctions to countries that restrict their citizens’ human
rights, particularly the right to emigrate.*® The Amendment was an effort to punish the Soviet
Union for refusing to allow its citizens, particularly Jewish refuseniks,* to emigrate. It ultimately
played a large part in causing the USSR to free refuseniks and allow them to leave.*® Possibly the
most widely appreciated sanctions were those imposed on apartheid South Africa in the 1980s,
when the European Community and the United States demanded that the country end its racially
discriminatory legislation.




Sanctions have also been used either as a precursor to, or in addition to, military action. In 1990
the United Nations imposed sanctions on Iraq after the latter invaded Kuwait. This did not induce
Iraq’s self-appointed president, Saddam Hussein, to withdraw. Unlike with Italy’s invasion of
Abyssinia, a coalition of thirty-four countries followed up by attacking and driving back the Iraqi
forces in occupied Kuwait. The sanctions remained in place during and after the fighting, and most
were not lifted until after Hussein was overthrown in 2003.5° Similarly, the NATO-led attack on
Libya in 2011 was accompanied by a UN Security Council resolution that sanctioned arms sales and
flights to Libya.5' These examples illustrate the utility of economic sanctions.

While THL is clear on its prohibition of collective punishment, it is less so on permissible uses
of economic sanctions. Instead it restricts itself to enforcing measures to protect the civilian
population and to prevent the sanctioning power from overstepping its bounds. Articles 54,5 69,53
and 7054 of the Fourth Geneva Convention along with its Protocol Additional (I) of 1977, forbid
intentionally starving the civilian population. Article 23 also requires states to allow the passage
of humanitarian goods, but only if there is no danger of them being misappropriated for military
purposes. Article 59, which deals with the responsibilities of an Occupying Power in allowing free
passage of relief consignments, also allows the Occupying Power to ensure that the goods will not
be used for military purposes.5°

1. Armed Conflict According to the UN Charter

The United Nations cannot suggest a blanket ban on economic sanctions, as Article 41 of its own
charter permits the use of economic and diplomatic pressure to influence countries. The first
example given in the Charter is, “include complete or partial interruption of economic relations.”>”
There have been attempts, most notably by the Soviet and Third World countries, to equate economic
pressure with the use of force. This not only contradicts the explicit arguments of the UN Charter’s
drafters, it would deny a key tool that enables countries to use diplomatic measures rather than
going to war.5® According to Economic Sanctions Reconsidered, the matter was finally resolved at
the United Nations with the General Assembly Resolution 3314, “Definition of Aggression.” The
resolution specified what is considered aggression and, significantly, did not include economic
measures.>®



The UN Security Council has passed several resolutions that require member states to take
measures against terrorism. Resolution 1373, passed in late September 2001, requires that all
states shall “Refrain from providing any form of support, active or passive, to entities or persons
involved in terrorist acts, including by suppressing recruitment of members of terrorist groups and
eliminating the supply of weapons to terrorists.”®® This was further clarified in Resolution 1456,
which reaffirmed the demand for states to fight terrorism but also included language requiring
them to remain within the limits of THL.% Resolution 1566 then gave a clear definition of ‘terrorism’:
criminal acts, including against civilians, committed with the intent to cause death or serious bodily
injury, or taking of hostages, with the purpose to provoke a state of terror in the general public or
in a group of persons or particular persons, intimidate a population or compel a government or an
international organization to do or to abstain from doing any act.5?

Hamas openly admits that it attacks civilians and takes hostages in order to intimidate the Israeli
population.®® As a designated terror group,® the United Nations’ own resolutions require Israel
to prevent Hamas from obtaining funding and weapons. It was with this background that Israel
instituted its 2007 naval blockade targeting Gaza.% A naval blockade allows a belligerent to prevent
the passage of all vessels, both enemy and neutral, to and from the ports and coastal areas of the
enemy, irrespective of the cargo on board.®® The San Remo Manual on International Law contains
a widely accepted, though not legally binding, rubric of international law as it pertains to armed
conflicts at sea. The Manual defines the proper and legitimate way to declare a blockade on an
“other party to an armed conflict.” According to Articles 93 and 94 a notice to mariners should be
delivered, informing them of the beginning date, the end date, and the geographical borders of the
blockade.®” The Israeli Ministry of Transport did so by announcing that “All mariners are advised
that as of 03 January 2009, 1700 UTC,%® Gaza maritime area is closed to all maritime traffic [sic]
and is under blockade imposed by Israeli Navy [sic] until further notice,” along with the precise
boundaries of the blockade.® States have used even stricter equivalents than would be practiced
according to the terms of the San Remo Manual. Thus, when Britain blockaded Germany during
World War 1, it even declared food products to be contraband.” This Allied blockade led to almost
763,000 German deaths from starvation.”

2. Israeli ‘Occupation’ under Article 43 of the Hague Convention of 1907

Article 43 of the 1907 Hague Convention forms the basis for the concept of a belligerent occupation,
and, given the passing of time and its widespread adoption, is recognized as customary international
law. In brief, it demands that the Occupying Power ensure that daily life continues with as little
interference as possible. As it has always been interpreted, though, it gives the Occupying Power
complete legislative authority.” As the British Foreign and Commonwealth Office pointed out in



November 2003, during the occupation of Iraq, “[t]here is no legal requirement under the law
of occupation for UN authorization to enable an Occupying Power to exercise its functions. UN
authority is only required to enable an Occupying Power to take actions that are not otherwise
authorised by the law of occupation.””? Paragraph 2 of Article 64 of the same Hague Convention
allows the Occupying Power to “subject the population of the occupied territory to provisions
which are essential to enable the Occupying Power...to ensure the security of the Occupying
Power, of the members and property of the occupying forces or administration, and likewise of
the establishments and lines of communication used by them.”74 In the case of Haw Pia v. The
China Banking Corporation, the Philippine Supreme Court ruled that the state was justified in
liquidating enemy banks in the occupied territory.”s Nevertheless, legal changes that were not
based on security needs have been deemed incompatible with Article 43, such as when the British
forces set up their own appeals court in Asmara, Italy, during World War I1.76

Ensuring the continuity of daily life naturally necessitates some form of participation. Just as an
Occupying Power is not allowed to disrupt the local pattern of life, neither can it refuse to take any
action. The same Article 43 requires the Occupying Power to “take all measures in his power...to
ensure, as far as possible, public order and safety.””” In order to ensure public order and safety, it is
accepted unquestioningly that occupying powers would provide additional legislation. Within the
West Bank and Gaza, new laws put in place by the Ottoman Turks, British, Jordanians, Egyptians,
and Israelis are all recognized as valid. As an important distinction, though, Israel has not imposed
Israeli law on either the West Bank or Gaza, because to do so would imply that it has annexed the
two regions.”

2nd Lt. Nira Lee coordinates the entrance of Palestinian ambulances into the Gaza Strip. (IDF Blog)
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With a clear differentiation between collective punishment and economic sanctions, one can
determine into which category Israel’s policies fall. As stated above, the Geneva Conventions
require a sanctioning power to permit the transfer of humanitarian goods. The official Commentary
on the Protocols defines this as “(1) consignments of medical and hospital stores and objects
necessary for religious worship; (2) consignments of essential foodstuffs, clothing, and tonics.”” It
further explains the reasoning as “The former cannot be a means of reinforcing the war economy
and can therefore be sent to the civilian population as a whole. On the other hand, consignments
which fell into the second category are only entitled to free passage when they are to be used solely
by children under fifteen, expectant mothers and maternity case.”®°

Israel has not only upheld these standards set forth in the previous paragraph, but has far
surpassed them. Even during the fifty-day Operation Protective Edge,® as rockets were falling
near the border crossings, Israel allowed 997 tons of medical supplies to enter Gaza, and 268
ambulances to transport patients into Israel for urgent treatment.®? In the first twenty-nine days of
the fighting alone Israel allowed in 37,178 tons of food.®3 No one has claimed that Israel prevents
religious supplies from reaching Gazans. In fact, the commonly protested restrictions, such as steel
and concrete, do not fall under either of the above categories and, even if they did, there would be
no certainty that they would be used solely by children and new or expectant mothers rather than
militants in Gaza. In just the first week of Operation Protective Edge Israel discovered eighteen
tunnels crossing from Gaza into Israel, the construction of which used about eight hundred
thousand tons of concrete.?4 Khalid Mishal, the leader of Hamas, and Moussa Abu Marzouk, the
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Entrance to a tunnel in Gaza. (Ibraheem Abu Mustafa/Reuters)



deputy head of the organization’s political bureau, have admitted that they were built for the
purpose of kidnapping Israelis.®5 As shown above, by the United Nations’ own requirements Israel
is not allowed to assist Hamas in building more tunnels, and must do what it can to deny Hamas
the necessary supplies. Despite this, after the fighting quieted down, Israel once again loosened its
restrictions on building materials in order to help the civilian population of Gaza rebuild.%¢

The difference between collective punishment and Israel’s policy of economic sanctions is made
clear when one is reminded of some of the well-known cases of collective punishment. One of
the most straightforward examples is the Lidice Massacre committed by the Nazis during World
War II. On May 27, 1942, Czech resistance fighters assassinated Reinhard Heydrich, the second in
command of the SS and the Protector of Bohemia and Moravia.?” As punishment, Hitler ordered
that any village implicated in the assassination be destroyed.®® The Gestapo intercepted a letter
of a Lidice family who had a son in the Czech brigade of the British forces® and, on this basis,
the German forces destroyed the village of Lidice in retaliation.® All of the village’s 172 men over
the age of sixteen and seven women were executed.®* The remaining 195 women were deported
to the Ravensbruck concentration camp.®> Among the village’s children, ninety were sent to the
Gneisenau concentration camp and seven, each under a year old, were sent to be raised in Germany
after examination by “racial experts.”93

Aside from the brutality of the means employed, what distinguishes the Lidice Massacre from the
Israeli economic sanctions is the element of individual responsibility. The people of Lidice were
being punished for the assassination of Heydrich, an act in which they had no involvement. By
contrast, the Israeli sanctions are targeting Hamas for the very acts the organization has committed.
In this context a distinction must be made between the punishment of innocent individuals and the
punishment of a guilty individual that unintentionally and unavoidably causes harm to innocent
third parties.** The latter is permitted by IHL as long as the effect is proportionate to the expected
military advantage.%

These allegations of collective punishment also fail to take note of a basic characteristic of the
prohibition on collective punishment. As established in the Lotus case,® it is a basic tenet of
international law that “Restrictions upon the independence of States cannot...be presumed.”?”
This principle is reflected in Pictet’s Commentary. In explaining Article 33 of the Fourth Geneva
Convention, Pictet specified that it refers to acts of reprisal, a state’s actions that are contrary to
international law and are employed in response to the wrongful act of another state.*® By contrast,
the prohibition on collective punishment does not apply to acts of retorsion, internationally lawful
acts whose validity does not require a prior wrongful act by another state.? Thus, Pictet states, “It
would obviously be desirable for no retorsion to take place. What is most important, however, is
respect for the rules of the Convention which embody the rights of protected persons, and it must




be admitted that a belligerent never agrees to accord privileges over and above the rights laid
down in the Convention, except on condition of reciprocity.” Consequently, the proscription
of collective punishment does not apply to any action that is not supported by an independent
injunction or requirement under international law.

II1. The Legal Framework for the Imposition of Israeli Economic
Sanctions

A review of the Israeli sanctions shows that they were in response to rocket, missile, and mortar
attacks and that they are directed at those materials used by Hamas for the purpose of its terrorist
onslaught against Israel. The blockade has always held to sensible limits and its purpose has never
been based on the assumption that people within Gaza should starve, or otherwise to deny them
any essential object for their survival.’* Israel has provided the option to deliver goods into Gaza
through land to humanitarian missions, whether they are states or nongovernmental organizations
— in accordance with Israel checking that no arms have been hidden on “neutral ships.”°?

The necessity of this practice has been proven by ships such as the Santorini,*3 the Karine A,
and the Klos-C,%5 all of which attempted to smuggle large amounts of weaponry to Gaza. It is
important to note that the blockade has not caused damage to the civilian population that is
“excessive in relation to the concrete and direct military advantage.”°®

Some of the weapons found aboard the Klos-C. (IDF Flickr)




A. The History of Israeli Economic Sanctions

The Israeli economic sanctions are comprised of the land-crossings policy implemented in June
2007 following the Hamas takeover of the Gaza Strip, pursuant to which Israel reduced the amount
of supplies it provided to Gaza and restricted movement to and from the Strip. This policy was
supplemented with the imposition of a naval blockade in January 2009. The origins of the sanctions
are found in the actions taken by Israel following its 2005 disengagement from Gaza.

1. September 2005 — June 2007

On September 12, 2005, following the implementation of the disengagement plan, involving the
eviction of some 8,500 Israeli civilians and the destruction of twenty-one villages from the Gaza
Strip,'°” the commander of IDF Forces in Gaza terminated Israeli military rule over the region.°8
The following week, on September 20, the Israeli interior minister declared five crossings and
land terminals between Israel and Gaza as “border stations.”°® That November, Israel and the
Palestinian Authority (PA)"° signed the Movement and Access Agreement and Agreed Principles
for Rafah Crossing. In this agreement Israel undertook various commitments with regard to the
movement of persons and export of goods from Gaza. It also arranged the operation of the Rafah
and Kerem Shalom crossings for the movement of persons and goods at the Egyptian border under
the supervision of the EU." In December 2005 the Ministerial Committee on National Security
authorized the defense minister to decide on the opening and closing of the border crossings.
However, no formal policy was established before the Palestinian elections the following April.

Following Hamas’s victory at the polls, the Israeli government declared that “Subject to security
considerations, the Gaza Strip crossings will be open in order to allow the entry of humanitarian

Israeli shipments of fruit into Gaza. (Reuters)
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assistance into the Gaza Strip.”"3 This policy was challenged in the Supreme Court of Israel sitting
as the High Court of Justice (HCJ)"4 in the case of The Association for Civil Rights v. Defense
Minister, after the activity at the crossings was restricted and at times temporarily closed. The
High Court found that in the circumstances of the hostilities between Israel and the terrorist
organizations in Gaza, there was indeed a “military-security” justification for imposing certain
restrictions on the movement of goods and persons through the border crossings.!'s

On June 25, 2006, two IDF soldiers were killed, four were injured and another, Gilad Shalit, was
abducted after a Hamas cell penetrated Israel through an underground tunnel.”® This attack was
accompanied by the continued firing of missiles, rockets, and mortars at Israeli towns and attacks
on the land crossings between Israel and Gaza.'” In response to these attacks, Israel carried out
combat operations against the terrorist organizations in the Strip.18

Despite the attacks on Israel and the subsequent border closures, Israel prioritized the entry of
certain basic goods and products into Gaza."** During this period the entry of raw materials for
construction, industry, and agriculture was generally permitted, but the amount of goods exported
from Gaza was restricted.’>° In the same case of The Association for Civil Rights v. Defense
Minister, the Court upheld the restrictions and stated that Israel’s policy of closing the crossings
would be subject to serious and immediate security threats, and that giving preference to the entry
of certain basic products is balanced, reasonable, and consistent with Israeli and international
law.*? The Court further noted that the state does not limit the passage of goods merely to essential
basic products and acts in consideration of the humanitarian needs of Gaza’s civilian population.*?
The state’s general policy was to allow the entry of as much goods as required, subject to security
requirements.'?3 Thus, for example, the State allowed the entry of goods and equipment needed for

various long-term infrastructure projects.'?

The effects of a rocket from Gaza on a house in the Tel Aviv suburb of Rishon LeZion. (Miriam Alster/FLASH90)
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2. June 2007 — June 2010

Even though it had prevailed in the previous year’s election, in June 2007 Hamas seized total
control of the Gaza Strip. This was soon followed by an escalation in rocket and mortar attacks
targeting Israeli civilians, as well as attempted and ‘successful’ terror attacks on Israeli civilians
and IDF forces at the border crossings, the border fence, and within Israeli territory.’?s In the
year following Hamas’s takeover 3,307 rockets and mortars were fired from Gaza,'*® compared
to 1,777 in 2006.'%7 In response to these attacks and the Hamas takeover, on September 19, 2007,
Israel’s Ministerial National Security Committee designated Gaza a “hostile territory” and decided
to impose sanctions on the Hamas regime in the civilian sphere “in order to restrict the passage of
various goods to the Gaza Strip and reduce the supply of fuel and electricity” and impose restrictions
“upon the movement of persons to and from the Gaza Strip.”*?® According to the Court ruling, these
sanctions were to be implemented after a legal examination of their humanitarian ramifications
and with “the intention to avoid a humanitarian crisis.”* In light of Hamas’s continued aggression,
restrictions were placed on the passage of goods and fuel between Israel and Gaza, and trade with
Gaza was prohibited.'3°

This new land-crossings policy was reviewed by the HCJ in Al Bassiouni v. Prime Minister, after
the restrictions imposed on the supply of fuel and electricity were challenged. The Court held that,
in accordance with its obligations under ITHL, Israel is obligated to allow the passage of those goods
required for the maintenance of the essential humanitarian needs of Gaza’s civilian population.'3
At the same time, Israel is not required to allow the passage of nonessential items or quantities in
excess of what is required for Gaza’s basic humanitarian needs.'? The HCJ found that the state had
acted and was committed to continue acting in conformity with this standard.’s3 The Court ruled

P13

that, while reducing the fuel and electricity supplies to Gaza did not harm the residents’ “essential
humanitarian needs,” Israel had the legal obligation to facilitate the transfer of supplies to Gaza as

well as to provide a portion of those supplies itself.

During the period from 2007 to 2010, the variety of goods allowed into Gaza was restricted to
a “list of humanitarian products.”34 The inclusion of a product on this list was based on the
following parameters: its “necessity for humanitarian needs”; the luxury status of the product; the
legal/judicial obligation to permit the entrance of the product; implications of the product’s use
(would it be used for conservation, rebuilding, or development) while stressing the influence of
its entrance on the status of the Hamas regime; security implications (can the product be used for
military purposes); sensitivity to the needs of the international community; [and] the existence of
alternatives.'3s



Prohibited items included cement, iron, and plaster.3® The order of priorities for the entry of goods
was set in the following manner: (1) medical supplies and medicine; (2) requests by international
organizations for humanitarian aid and supplies for approved public projects; (3) agricultural
materials; (4) goods for the private market in accordance with the order of priorities determined by
the Gaza Strip Economic Committee, a representative of the Palestinian Authority.'” It is important
to make clear that with the exception of restrictions arising from the capacity of the crossings
there was no limit on the amount of food entering Gaza.’3® There were, however, quotas on the
entry of fuel and agricultural products.’3 The quota on fuel was approved by the Israeli Supreme
Court in its ruling on the Al Bassiouni case.'+° The entry of agricultural products was restricted
to twenty-six trucks per day, though this was not a strict limit and did not include agricultural
produce transferred from the West Bank to Gaza in coordination with the Gaza Strip Economic
Committee.'#* It should be noted, however, that a significant amount of Gaza’s consumption is
based on the supply of crops grown in the Strip.’4? In addition to the restrictions on fuel and
agricultural products, for certain periods of time there were also restrictions imposed on the
entry of other products, such as a quantitative limit on the number of trucks carrying shoes and
clothing.43 At other times the land crossings were also closed temporarily due to Palestinian rocket
attacks targeting the crossings.'44 The first Israeli death during Operation Protective Edge occurred
when a rocket struck the Erez Crossing and killed a civilian.’5 In such circumstances the activity
at the crossings would typically decrease for several days before returning to the previous level.4¢

The movement of persons between Gaza and Israel was restricted to “exceptional humanitarian

cases, with an emphasis on urgent medical cases.”'4” According to the Coordinator of Government
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The IDF Medical Corps treating injured Palestinian civilians at the Erez Border Crossing. (IDF Flicker)




Activities in the Territories (COGAT), four out of every five requests for permits to receive medical
treatment in Israel are accepted.’+® Requests are typically rejected when an applicant has a security
background that prohibits him from entering Israel or when the PA prefers that the applicant receive
treatment in Egypt or Gaza.** Ismail Haniyeh, the Hamas prime minister, has had no qualms
about letting his mother-in-law,'s° sister,s* brother-in-law,'s> daughter,'s3 and granddaughter be
treated in Israeli hospitals under this policy.’* Even terrorists are treated in the same hospitals as
their victims.'s5 Ironically, their lives are saved by the very people they would happily murder.

With regard to monetary activity, due to the concern that money entering Gaza would be used to
fund terrorist activities, all Israeli banks have suspended their working relationships with banks
in the Strip.'s® Israel allowed into Gaza a fixed amount of money each month in order to pay the
salaries of PA employees and the expenses and salaries of international organizations, at their

request.’”” Israel also allowed money to leave Gaza at the request of the PA to replace worn-out
bills.158

This land-crossings policy was supplemented with the imposition of a naval blockade, which Israel
declared on January 3, 2009, during Operation Cast Lead.'® All vessels attempting to transport
humanitarian supplies to Gaza have since been directed to the Ashdod port and, after inspection,
humanitarian supplies are sent to Gaza through the appropriate land crossings:**° the Karni
Crossing for goods; the Erez Crossing for the movement of persons between Israel and Gaza; the
Sufa Crossing for construction aggregate; the Kerem Shalom Crossing for the movement of goods
between Egypt and Gaza through Israel; or the Nahal Oz terminal for the transfer of fuel.*

Ismail Haniyeh, the prime minister of Hamas. (AP/Khalil Hamra)




3. June 2010 — Present

On June 20, 2010, the Israeli government altered its land-crossings policy by deciding to implement
a number of measures intended to liberalize the entry of civilian goods into the Gaza Strip, while at
the same time preventing the entry of weaponry and combat materials.'®> As part of the measures,
Israel published a list of items that would not be allowed through. These were limited to “weapons
and war material,” including dual-use items, which could be used for either civilian or military
purposes.'®3 Anything not on the list would be permitted to enter Gaza.'*+ It was further decided to
allow the entry of dual-use construction materials for PA-approved projects, such as schools, health
facilities, housing, and sanitation, under international supervision.'®s The international supervision
is intended to ensure that Hamas conforms to the restrictions imposed on these materials under
international law, though their presence does not always guarantee that the local authorities will
act responsibly; in December 2005, about one hundred PA security offers at Rafah “[forced] the
unarmed European monitors to flee to a nearby IDF base.”® The land-crossings policy was further
altered on December 8, 2010, when it was decided that, subject to certain restrictions, the export
of goods to the West Bank and outside of Israel would be permitted.'*”

Since June 2010 the items that may not be imported into Gaza have been restricted to arms,
munitions, and dual-use items specified in the Defense Export Control Order of 2008 and
an additional list of dual-use items.’®® Those dual-use items for projects under international
supervision that may be imported are also listed.””° Israel’s Defense Export Control Order
(Controlled Dual-Use Equipment), which regulates a portion of the dual-use items, incorporates
the Wassenaar Arrangement on Export Controls for Conventional Arms and Dual-Use Goods
and Technologies.””* Other restricted dual-use items include: various chemical substances (inter
alia, sulfur, ammonium nitrate, chlorate salts); communications equipment; communications
disruption equipment; diving equipment; telescopes;7? drilling equipment; glass fiber based raw
materials; carbon fibers or graphite fibers; vessels; and epoxy resins.'”

Following the 2012 ceasefire that ended Operation Pillar of Defense,”# Israel also allowed gravel
and other building materials to enter Gaza for the first time since 2007.75 However, the following
October Israel again suspended the transfer of building supplies to Gaza for eight weeks, after
discovering a tunnel leading into Israel that had been built with cement designated for civilian
construction.'”® The transfer policy has remained consistent since then, even during the latest
round of fighting in Operation Protective Edge.””” The only pause came when Israel temporarily
closed the Kerem Shalom Crossing after a rocket was aimed at the site.'”8



1. Laws of Occupation

Israel’s rights and responsibilities toward Gaza are largely based on the viewpoint that it is an
‘occupying power.” Like many other charged terms that are associated with Israel, ‘occupation’
must be based on legal definitions, rather than emotive rhetoric. According to both the Hague
Regulations of 1899 and the Fourth Geneva Convention of 1949, Israel cannot be considered an
occupier.

Article 42 of the Hague Regulations of 1899 states that “territory is considered occupied when it is
actually placed under the authority of the hostile army” and that “[t]he occupation extends only to
the territory where such authority has been established and can be exercised.”” After Israel’s 2005
disengagement from Gaza, there have been no permanent IDF forces inside the Strip. The Fourth
Geneva Convention refers to territory as occupied where the territory belongs to another “High
Contracting Party”'®° (i.e., a state party to the convention) and the occupier “exercises the functions
of government” in the occupied territory,'® meaning that Israel must exercise effective control over
Gazain order to be an occupier. To clarify, it is important to note that the elected Hamas government
is the de facto sovereign governor of the Gaza Strip and does not take direction from Israel, Egypt,
or any other state or proto-state.’®2 Therefore, there is no effective Israeli control in Gaza, as Israel
does not have any functionality of government in Gaza, nor any authority or relation to the Hamas
government. Mahmoud Zahar, one of Hamas’s founders and a former foreign minister for the
Gazan government, has even confirmed that Israel does not occupy the Strip. While organizers
in the West Bank were preparing large demonstrations against Israel, Zahar was asked if Hamas
would stage similar protests in Gaza. He responded that the Strip is no longer occupied, so there
would be no reason to protest.'3

Israel’s opponents argue that Israel still has control over most of Gaza’s borders and, at times,
has sent in troops. As mentioned above, this ignores the true meaning of occupation in favor of its
popular use as a charged term with which to vilify Israel. In a similar circumstance a decade ago,
the International Committee of the Red Cross rightly declared in 2004 that Iraq was no longer
occupied, even though there were hundreds of thousands of foreign troops still in the country.84
Should the definition of ‘occupied’ be expanded to cover any situation in which one country has
complete control over another’s borders, then states like Lesotho, San Marino, and the Vatican
would also be under permanent occupation.

The concept of occupation is also murky in the West Bank. Since 1994 the Palestinian Authority
has governed the area, with Israel retaining some responsibilities. Palestinian leaders themselves
do little to clarify the situation, as they simultaneously insist that Israel both occupies the West
Bank and Gaza as well as invades Palestinian territories, which implies they are a separate entity.'®




This odd situation was recognized in a 2012 report by former Israeli Supreme Court Justice
Edmond Levy. In a ruling on an illegally built Jewish house, Levy pointed out that, prior to 1967,
no country held internationally recognized sovereignty over the area, which makes the Fourth
Geneva Convention inapplicable.’®® Although the report was heavily criticized around the world for
‘wish[ing] away [Israel’s] obligations under the law of occupation,”?®” it accords with other similar
situations, such as Northern Cyprus, Western Sahara, and the Kuril Islands, none of which are
regularly referred to as ‘occupations.’®

Since September 12, 2005, there has been no permanent Israeli security presence, no Israeli
residents, and not even Israeli tourism anywhere in the Gaza Strip. At the time of its withdrawal,
in an effort to encourage Gaza to thrive, Israel announced that it would establish bus and truck
convoys between Gaza and the West Bank, and approved of building a Gazan seaport while also
acknowledging the importance of an airport.’®® However, the following year the Palestinian
Authority held elections in which Hamas won 74 of the 132 parliamentary seats.’® Ariel Sharon,
the Israeli prime minister at the time, said that he could not prevent Hamas from running or cancel
the elections as he had no control over the voting.'* If Israel had participated in the elections,
perhaps then it would have been in a position to influence the results.

Even if Israel was still occupying Gaza, that would not prevent it from being within its rights to
act as it does. In a landmark case of the Supreme Court of Israel discussing the legality of targeted
killing in Gaza (in 2003), the High Court of Justice decided that the Israeli-Palestinian conflict is an

A missile is launched by an Iron Dome battery, a short-range missile defense system
designed to intercept and destroy incoming rockets and artillery shells. (Getty Images/AFP)
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“international armed conflict” that is beyond the borders of Israel. In the words of then-Supreme
Court President Aharon Barak, “This law applies in any case of an armed conflict of international
character — in other words, one that crosses the borders of the state — whether or not the place in
which the armed conflict occurs is subject to belligerent occupation. This law constitutes a part of
Jjus in bello. From the humanitarian perspective, it is part of international humanitarian law.”*92

This decision makes it obvious that Israeli control of Gaza’s airspace and waters is also legal under
international law. States have the right to sovereign control over their territorial air and coastal
waters, and naval blockades are legal acts of war.'2 However, as previously argued, if Gaza is a
separate sovereignty, then whenever it attacks Israel, it provides Israel the right to engage in acts
of armed conflict as self-defense under Chapter 51 of the UN Charter.'%4 This also means that Israel
has the right to blockade Gaza and to establish economic sanctions against it.

One of the most often criticized aspects of Israel’s actions toward Gaza is its imposition of a naval
blockade. This is frequently described as turning Gaza into “the world’s largest outdoor prison”%
and even the United Nations has called it a “violation of international law.”*9¢ Like the larger
question of collective punishment, these arguments are based on emotionally driven rhetoric
rather than legal definitions.

Despite its complaints of being strangled, Hamas has not found Israeli conduct to be an obstacle
in continuing to commit widespread terror. On a daily basis Hamas and its cooperators in Egypt

use smuggling tunnels from Egypt to transfer fuel and arms into the Strip. Furthermore, Hamas,

Mortars on board the Klos-C ship intercepted by Israel on March 5, 2014. (IDF/Flickr)
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in cooperation with Iran, produces “creative opportunities” to deliver missiles, rockets, mortars,
and a wide range of other weapons by ship, from Iranian ports to Gaza, as discussed above.*” Only
Israeli countermeasures have significantly limited the widespread importation of both homemade
and Iranian weapon-delivery systems. The most high-profile example of this occurred in 2004
when the IDF declared that it had intercepted the cargo ship Klos-C before it reached the Sinai
Peninsula."® This seizure is evidence that Hamas is the governor of Gaza: it prepares the military
infrastructure within Gaza; it develops international relations with other countries (Iran in this
instance); and it controls the tunnels to Egypt and the border with it. It is hard to estimate just how
many tunnels Hamas has constructed, as Israel and Egypt regularly announce that they have found
up to hundreds of new ones.* So many tunnels are regularly dug that the suppliers of the Klos-C
made space to include over two million kilograms of Iranian cement in one hundred shipping
containers, each twenty feet long.2°°

2. Egypt

There is a twelve-kilometer-long border between Gaza and Egypt with a large crossing point at
Rafah. After the 2005 disengagement, Israel handed control of Rafah over to the Palestinian
Authority.?°* Since then, Israel has not controlled either side of the crossing. Despite the argument
that Israel oppresses Gazans, Israel and Egypt, the two countries that are physically closest to
Gaza, both enact similar measures against Hamas. Like Israel, Egypt sees the terrorist group as a
danger and closed its borders with Gaza following Hamas’s takeover in 2007.2°2 Relations between
the two warmed briefly in 2012 and 2013, while the Muslim Brotherhood was in charge in Egypt,
but sharply cooled again after Mohamed Morsi?*® was ousted from power. Last March Egyptian
courts officially designated Hamas a terrorist group.2°4

Recently, Egypt has taken extreme measures to reduce smuggling and attacks by Gazans on
Egyptians. After one incident in which an attack killed thirty Egyptian soldiers, Cairo ordered
border towns demolished and displaced thousands of residents in order to create a five-hundred-
meter buffer zone.2°s This move has largely been met with silence from the international community,
unlike the widespread denunciations that follow Israel’s temporary border closings.2°°

The current situation in Gaza is far better than the news reports imply. Per capita the Palestinians
have received more foreign aid than almost any other group in the world.?°” The Palestinian



Authority alone received over $1.25 billion from international donors in 2013.2°® In addition,
UNRWA’s2%? planned budget for 2015 is nearly a billion dollars.?° Neither of these figures includes
the electricity, food, medicine, and fuel that Israel supplies to Gaza.?"

Thanks to all this support, Hamas is financially very successful. Forbes lists it as the second-richest
terror group in the world, with a billion dollars at its disposal.?*> That is half the wealth of ISIS,
despite Gaza constituting less than a half of one percent of the area under ISIS’s control?® and not
providing any petroleum. Very little of this money, however, reaches the man in the street. Instead
Hamas leaders enjoy large mansions while Gaza as a whole was recently ranked as the third poorest
section of the Arab region, only standing above Sudan and Yemen.?# Even when attractions have
opened for Gazans, Hamas has often shut them down for offenses such as allowing “men and
women [to be] seen mixing together.”25 A similar fate befell what was to be the first UNRWA Gaza
Marathon in 2013, which was canceled after Hamas banned women from running.>'

Despite the poverty that Hamas imposes on its citizens, the population of Gaza is comparatively
healthy and well educated. In fact, according to the CIA Factbook’s statistics for 2014, Gaza is a
reasonably healthy place to live. Life expectancy in the Strip is 74.64 years, higher than Jordan
(74.10 years), Russia (770.16 years), India (67.80 years), Iran (70.89 years), and Brazil (73.28
years).?” Gaza also has a maternal death rate that is surprisingly low for an area that claims to be
undergoing a humanitarian crisis (64 deaths per 100,000 live births). This is better than Egypt (66
deaths/100,000 live births), India (200 deaths/100,000 live births), Cuba (73 deaths/100,000
live births), and the Dominican Republic (150 deaths/100,000 live births).2®

Likewise, contrary to common mythology that Gaza is “the most densely populated territory in
the world, ' Gaza is less densely populated than an array of other locales, including a number
of economic success stories. The population per square kilometer in Gaza at the end of 2012 was
4,583;%2° Hong Kong had 6,866 people per square kilometer, Singapore had 7,589, Monaco had
18,790, and Macao had 19,885.22* Even a number of Israeli locations are comparable to ones in
Gaza. Gaza City contains about 16,500 people per square kilometer.2?> Only 70 kilometers away,
the Israeli city of Bnai Brak has over 21,000 people per square kilometer. Other nearby cities of
Givatayim and Bat Yam have 16,329 and 15,913 people per square kilometer, respectively.?23

Perhaps the most astonishing fact, in light of the sensationalist media coverage damning Gaza’s
prospects for a better future, is that Gaza’s literacy rate stands at a staggering 95.3 percent.?>4 This
is far higher than India (62.8 percent), Egypt (73.9 percent), Iran (85 percent), and even wealthy
oil states such as Saudi Arabia (87.2 percent) and the United Arab Emirates (90 percent). Even
Israel has only a marginally higher rate at 97.1 percent.??



These discrepancies lead to two conclusions. The first is that the people of Gaza do not suffer from
a ‘humanitarian crisis’ as the international media and human rights groups claim. Second, Gaza
has the proper means, and receives the vital and essential goods it should, for survival and even
more. Within this framework, the statistics clearly show that Gaza functions as an independent
entity that does not depend on Israel.

Palestinians shop at al-Andulusia mall in Gaza City on August 16, 2011. (AP/Hatem Moussa)

IV. Economic Perspectives regarding the Situation in Gaza

The responsibility for the humanitarian crisis in Gaza, to the extent it exists, ultimately rests on the
shoulders of the local governing power, Hamas. As shown, the organization cynically exploits its
people’s turmoil to gain sympathy and material support. Then, instead of using donated resources
to improve the situation in Gaza, it expropriates them, thus leaving the general population worse
off and in need of even more assistance.??® This cruel cycle is further exacerbated by Hamas’s
refusal to show any interest in improving relations with Israel.

Gaza has the potential to evolve into a totally independent economic entity, if it were not for Hamas’s
self-destructive practices and its struggles with the PA and Israel. Notably, Hamas discovered a gas
reserve, named Marine, three hundred meters from the shores of Gaza in February 2014.
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Map of Gazan offshore gas deposits, discovered February 2014.

However, it still has not even started to expose or examine the site.??” Gaza’s offshore gas deposits
(confirmed by British Gas) are worth an estimated $6-7 billion.2*® If the Hamas government could
stabilize the political situation long enough to install platforms to bring the gas to the surface, it
would reap the benefits of these offshore gas deposits. Israel even offered an alternative option to
purchase the gas, in order to provide the Palestinians an opportunity to dramatically revive their
economy.>* However, the core conflict regarding the gas production derives from the dissociation
between the Hamas government, which controls Gaza and thus its offshore gas, and the Fatah-
ruled government that rules the West Bank. Hamas ultimately refused to develop the potential
gas because they did not want the PA or Israel to take any role in the project.23° Comparatively,
in 2007, Israel also found natural-gas reserves and a few months later it set up the Leviathan and
Tamar gas fields off the coast of Haifa, as it understands the profitability of establishing these fields
and their impact on its economy.?3

Hamas has shown that it values its hatred of Israel over the wellbeing of its civilians. Recently, a
charity group organized a trip for children from Gaza who had lost parents in the summer 2014
fighting. The orphans would visit Israeli communities that have suffered under rocket attacks,
Arab villages within Israel, a school for both Jewish and Arab students, and ultimately meet with
PA President Mahmoud Abbas. The Israeli security service gave its permission for the children
to enter and travel around Israel, but the bus was stopped at the border leaving Gaza. Hamas
officials declared that the children would not be allowed to cross into Israel and that it would
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prevent similar trips from ever happening again.?32 According to Eyad al-Bozom, the spokesman
for the Interior Ministry in Gaza, the children must not be allowed to set foot in Israel in order “to
preserve the culture and tradition of our people.”33 Further statements from Hamas explained that
they believed the trip was “aimed to [sic] normalize our children with the Zionist occupation.”234
Aside from visiting Abbas, all the locations on the trip’s itinerary were located within the pre-
1967 armistice lines. By its statements, Hamas continues to demonstrate that it does not seek
coexistence but rather to destroy the State of Israel completely.

Beyond encouraging the faulty narrative of a humanitarian crisis in Gaza, Hamas abuses the support
that Israel and the international community provide in order to alleviate the effects of such a crisis.
Fatah representatives have claimed that Hamas confiscated humanitarian goods that were sent to
Gaza during Protective Edge, which it shared among its own members while selling the remainder
on the black market.235 This behavior did not begin over the past summer. In January 2009, during
Operation Cast Lead, reports showed that Hamas seized portions of all the aid provided, even flour
and medicine.?3® Similar incidents occurred in early 200827 and in 2010.23® The latter specifically
involved the goods sent on the Gaza Freedom Flotilla,?3° which gathered headlines for the naval
raid on the Turkish merchant vessel Mavi Marmara. News media around the world carried stories
about the Israeli raid, but there was little fanfare when Israel honored its word to let the permissible
goods into Gaza, yet Hamas withheld the aid from people who disagreed with the organization.
As one Gaza resident explained, “People who are not in with Hamas don’t see any of the relief
goods or the gifts of money...Hamas supporters get prefabricated housing, furnishings and paid
work. We get nothing.”24° The problem of Hamas’s theft became so blatant that the United Nations
suspended all shipments to Gaza following the 2009 incident.?4 Despite the UN’s using the same
tactics as Israel, no one accused the international organization of imposing collective punishment.

Hamas and Fatah have struggled against each other for years. In the first five months of 2007,
Hamas’s first year of rule in Gaza, 2771 Palestinians were killed in internecine violence.?4> For com-
parison, 373 Palestinians were killed by Israeli forces in the entire year, the vast majority of whom
were terrorists.24 Conditions only became worse that June, when a civil war broke out over which
group would control Gaza. During this fighting, all rules of war were ignored. Both sides threw
prisoners off rooftops,24 fought in hospitals, executed political prisoners, and Fatah-associated
fighters used a press vehicle to attack Israeli soldiers.245 Despite all this, neither the UN Security
Council nor the General Assembly passed a single resolution about the widespread fighting and
human rights violations.2



On April 23, 2014, Hamas and the Palestinian Authority announced that they would form a unity
government.?¥ A similar enterprise had been attempted in early 2011, but broke down during
negotiations.?#® Once again, friction soon arose between the two groups in 2014 when the PA
refused to pay salaries to the forty thousand people on Hamas’s payroll.24 Qatar, Hamas’s largest
financial supporter, offered to supply $20 million but the banks in Gaza refused to take the money,
possibly due to American pressure.?° At other times, Hamas and Fatah have worked together to
attack Israel. During Operation Protective Edge, Fatah-associated groups took credit for launching
rockets at Israel.2

Despite the condemnations Israel receives, it is far from unique in utilizing economic sanctions.
The United Nations, United States, European Union, Arab League, and Turkey, all of which
regularly condemn Israel’s economic actions directed at Hamas, also take similar or, at times,
harsher measures than Israel has.

At one time or another during the 1990s alone, the United States imposed sanctions on 68 percent
of the world’s population.?? During the same period the United Nations imposed sanctions on
Libya, Afghanistan, Rwanda, Angola, Somalia, Liberia, Burundi, Ethiopia, Eritrea, Haiti, and Serbia
and Montenegro.?53 The UN justified these actions by invoking Articles 41 and 42 of its Charter.

In addition, in 1990 the UN Security Council passed Resolution 661, which forbade all trade and
payments with Iraq or occupied Kuwait. The only exceptions permitted were medicine and tightly
regulated food provisions in order to relieve humanitarian emergencies.?>* These restrictions
remained in place until Saddam Hussein’s regime was toppled in 2003.25

Both the U.S. and the UN have imposed sanctions on Iran with the goal of stopping or limiting
its nuclear program, though America has been sanctioning Iran at some level since the latter’s
1979 revolution. The sanctions have primarily targeted organizations that assist Iran’s missile and
nuclear programs, as well as those that market its oil.25°

Sanctions are even used between major powers. The U.S. and the European Union are currently
sanctioning Russia for its actions in Ukraine®” and, in response, Russia has sanctioned food
products from the countries that are boycotting it.25® Despite the suffering inflicted, neither side
has been accused of perpetrating collective punishment.



The Arab League may be the most hypocritical in its attitudes toward sanctions. Building on
previous anti-Jewish boycotts, the League responded to Israel’s founding in 1948 with a complete
boycott of Israeli products and services, non-Arab businesses that work with Israel, and planes or
ships headed to Israel.?® The implications of this boycott drew the most attention after the 1973
Yom Kippur War, when the major oil-producing Arab states declared an embargo on the U.S.
During the five months that the embargo lasted, the price of oil shot up from $3 per barrel to $12.
This led to drastic measures across the country, including gas stations restricting their sales and
some towns even banning Christmas lights.2®® These actions stood out as particularly hypocritical,
because for decades the same countries regularly lobbied to have the UN treat aggressive economic
measures as equivalent to the use of armed force, which is forbidden by the UN.2%

Israel is not alone in sanctioning Gaza. After Hamas won the 2006 elections, the Quartet on the
Middle East, consisting of the United States, Russia, the European Union, and the United Nations,
announced that it would not provide aid to the PA unless Hamas renounced violence and recognized
Israel.?®2 The sanctions ended after Hamas threw Fatah out of Gaza, at which point the restrictions
on the West Bank were eased and Israel began its blockade of Gaza.2%3

The harshest criticism of Israel usually comes from NGOs such as Amnesty International, Human
Rights Watch, and B’Tselem.?¢4 Amnesty International has charged that “This humanitarian crisis
[in Gaza] is a direct result of on-going collective punishment of ordinary men, women and children
and is illegal under international law” and blamed Hamas’s violence on Israel’s blockade, despite
the fact that the rockets preceded the blockade by six years.2°s NGO Monitor2® has responded that
when Amnesty International uses expressions like “unlawful attacks” or “disproportionate attacks
and collective punishment,” they apply the terms “arbitrarily, with no explanation of how they are
appropriate to this situation under international law.”2%

B’Tselem describes its purpose as “[acting] primarily to change Israeli policy in the Occupied
Territories and ensure that its government, which rules the Occupied Territories, protects the
human rights of residents there and complies with its obligations under international law.”268
Following this model, the organization criticizes Israel while ignoring similar Palestinian actions,
even if they are much more severe. For example, B'Tselem’s website has a section for “Human
shields,”2® which focuses on the misdeeds of Israeli soldiers during the Second Intifada, with no
mention of Palestinian terrorists hiding among monks in the Church of the Nativity in Bethlehem
during the same time,?° nor of the consistent and well-documented cases of firing rockets from



crowded civilian areas.?”* In fact, B'Tselem sent a petition to the High Court of Justice on May 5,
2002, the thirty-third day of the Church of the Nativity siege, claiming that Israel uses civilians as
human shields, without including a word about the trapped monks.?7

B’Tselem levels frequent accusations to the effect that Israel is perpetrating collective punishment
against Palestinians. They have argued that destroying buildings from which attacks were carried
out?3 and blocking roads while people throw Molotov cocktails?’# are both forms of collective
punishment under Article 33 of the Fourth Geneva Convention. Even when Israel insisted on
continuing to allow humanitarian goods through the Kerem Shalom Crossing despite rockets
striking nearby,?”> B'Tselem claimed Israel was collectively punishing Gazans by not running the
crossing at full capacity.?7

The organization has claimed that Gazans are being unfairly punished by not being able to freely
enter Israel, despite the fact that they are not Israeli citizens.?”” The implication that a noncitizen
should have the right to enter and work in a country has no precedent, even under occupation.
Germans following World War II and Iraqis after 2003 did not receive full access to the United
States despite being under American occupation. Furthermore, if all countries must allow free
passage to neighboring states then this would apply equally to Egypt (which only opened its border
with Israel in 1982), Jordan (which opened its border with Israel in 1994), and Lebanon, Syria, and
Saudi Arabia (all of whose borders with Israel are still closed).

Like B’Tselem, Human Rights Watch (HRW) clearly demonstrates a double standard between
the way it treats Israel and the way it treats other countries or entities. Its 2014 World Report

Rocket launcher located in Gaza City, 50 meters from where most international
reporters were staying and 100 meters from a clearly marked UN building. (France24)
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on Israel/Palestine criticized “Israel’s punitive closure of the Gaza Strip” while acknowledging
that Israel admitted a monthly average of 78,810 tons of construction material into Gaza. The
organization mentioned more objectively in Egypt’s report that the North African country “also
blocked all regular movement of goods at the crossing it controls.””® In the same 2014 Report,
HRW did not mention the U.S. and the EU’s sanctions on Iran in those countries’ respective reports,
though its report on Iran described accounts of how “unilateral financial and banking sanctions
imposed against Iran by the United States and European Union had an adverse effect on access to
specialized medicines and medical equipment.”27? The organization only seems to oppose sanctions
when Israel is enforcing them. In its most recent World Report, the organization highlighted an EU
sanction against Israel as “One positive development in 2013.72%°

HRW also condemned Israel for not responding strongly enough against private Israeli citizens
who attacked Palestinians or Palestinian property, yet made no similar demand on Hamas, the
controlling power in Gaza, to prevent rocket fire. In fact, the only time the report did criticize
Hamas for not cracking down was for not arresting gunmen who killed accused collaborators,
despite HRW itself admitting that Hamas proudly took credit for the killings.2%

Aside from holding a double standard when it comes to Israel, HRW selects facts in order to fit
its narrative of collective punishment. Thus, in the 2014 World Report, it criticized Israel for
destroying illegally built Bedouin houses while never mentioning that the country did the same to
illegally built Jewish houses.?®? Despite admitting that the demolished houses are built illegally,
HRW regularly claims that it is Israel that breaks the law in demolishing the houses. According

to the group, there is no possible reason for Palestinians in the West Bank or East Jerusalem to

Israeli children running for a bomb shelter. (IDF Flickr)

31



be evicted from their homes unless there is a military need.?®3 Would they consider it a war crime
to evict a Palestinian who does not pay his rent? In contrast to this tacit endorsement of illegal
Palestinian construction, HRW considers permitting building in the West Bank by Jews to be a war
crime, implicitly on the same level as Hamas shooting rockets at civilians.284 Ken Roth, the head of
HRW, seems to view Jewish Israelis living in the West Bank as so vile that he refused to condemn
the kidnapping and murder of three teenagers this past summer without also stating that they were
“attending school at [an] illegal settlement.”® Roth’s inappropriate equivalence appeared again
two months later, when he tweeted a picture of a Hamas tunnel into Israel and suggested that it
is impossible to know “if Hamas tunnel used to attack/capture combatant (IHL allows) or take
hostage/attack civilian (illegal)? [sic]”28¢

HRW has admitted that Hamas uses building materials to dig military tunnels into Israel, yet still
insists that Israel should allow concrete, steel, and other materials to enter Gaza without limits.
They quickly dismissed any objections by stating that “Israel’s security concerns could be met by a
monitoring regime rather than a blanket prohibition on imports.”?®” Presumably, this monitoring
regime would be under the auspices of the United Nations, whose forces in and around Israel have
helped terrorists hide in UNIFIL uniforms.28® Within Gaza itself, UNRWA regularly allows Hamas
to dictate their actions®® and, in the recent round of fighting, Hamas used UNRWA schools to store
rockets on multiple occasions.??° In light of these problems, it is unlikely that Israel would trust the
United Nations or other NGOs to protect its citizens.

Human Rights Watch’s biased treatment of Israel has become so pervasive that Robert Bernstein,
the organization’s founder, published an op-ed in the New York Times in 2009 that criticized the
group he had created. He also pointed to the unreliability of their sources, whose “[r]eporting often
relies on witnesses whose stories cannot be verified and who may testify for political advantage or
because they fear retaliation from their own rulers.”2%! Even activists have also spoken out against
HRW and other ‘human rights’ groups. David Trimble, who received the Nobel Peace Prize in 1988,
stated in 2004 that “One of the great curses of this world is the human rights industry” and that
“They justify terrorist acts and end up being complicit in the murder of innocent victims.”292

When it helps its cause, HRW is upfront about its biases. In 2009 a delegation from HRW made
a fundraising trip to Saudi Arabia. Sarah Leah Whitson, director of the Middle East and North
Africa Division, was the top HRW representative for the trip. At the same time that HRW itself
acknowledged that Saudi Arabia executed juvenile offenders2?3 and required women to have a man’s
permission in order to undergo surgery,?+ Whitson explained to her audience how HRW is fighting
against “pro-Israel pressure groups.”% As part of her presentation, she showed a documentary
explaining how the organization reports on Israel’s actions in Gaza and claimed that it is running
out of money, partially because of its work on Israel.2¢



Jeffrey Goldberg of the intellectual magazine The Atlantic then contacted Ken Roth for HRW’s side
of the story. Roth did not take part in the trip but was informed of what had occurred. He refused to
deny that Whitson had focused on HRW’s actions against Israel and added that a representative of
the Shura Council, Saudi Arabia’s official religious leadership assembly, was present.2” HRW did
not disclose how much money it raised for future attacks on Israel. Given the unlimited wealth of
Saudi Arabia, a theocracy that requires all of its citizens to be Muslim,2® HRW should be carefully
examined regarding the funds furnished by Arab countries. The same organization that urges others
to be honest and open is, at the same time, known for holding its own secrets and encouraging a
“culture of duplicity.”>° When will HRW send a delegation to North Korea to solicit sympathetic
ears and positive first impressions? Transparency, anyone?

Whitson has often been accused of bias, particularly when it comes to Israel.3°° Before joining HRW
she served on the board of the Arab-American Anti-Discrimination Committee’s (ADC) New York
chapter. While at the ADC, she met with then-UN Secretary-General Kofi Annan to encourage him
to investigate Israel’s actions in Jenin.3** After former Israeli Prime Minister Ariel Sharon died,
she published a scathing obituary on the HRW website in which she claimed that “Israeli justice
authorities never conducted a criminal investigation to determine whether Sharon and other Israeli
military officials bore criminal responsibility [for Sabra and Shatila]”3°? even though the Kahan
Commission, headed by a Supreme Court justice (which she quoted in her previous paragraph),
specifically ruled that the Lebanese Christian Phalangists were directly responsible for the massacre
and “[n]o Israeli was directly responsible for the events which occurred in the camps.”3°3 Not only
were Whitson’s charges against Sharon inaccurate, she also applied her standards inconsistently.
She was in the same position at HRW in 2004 when Yasser Arafat died, yet published no similar
report on the man known as “the father of modern terrorism.”3°4

The most ubiquitous group calling for economic warfare on Israel today is BDS, which stands
for ‘Boycott, Divestment, and Sanctions.” The movement focuses solely on Israel and encourages
governments, universities, businesses, and individuals to refuse to engage with the country. While
lobbying for economic pressure against Israel they simultaneously decry Israel’s sanctions on Gaza
as “collective punishment.”3°5 These boycotts have been calculated as causing a hundred million
shekels (over $25 million) of damage in agriculture alone last year.3°¢ Even the PA president, Abbas,
has spoken out against BDS.3°7 Indeed, BDS applies a blanket standard against any Israeli groups,
both in the West Bank and within the pre-1967 armistice lines, as shown in their high-profile
campaign against the company SodaStream. After SodaStream announced that it would move its
factory out of the West Bank, BDS continued attacking the company for building its new plant in a
city that is near a town currently subject to controversy.3°?



The International Criminal Court in The Hague was established by the Rome Statue of 1998 to be
a central court for trying crimes of genocide, crimes against humanity, war crimes, and crimes of
aggression.3® Article 17 of the Rome Statute limits the Court’s jurisdiction to cases in which the
state that would initially have jurisdiction is unable or unwilling to honestly prosecute.3!° If the
state provides a genuine investigation and finds that there is no reason to prosecute, then the ICC
cannot intervene.

Israel has shown a willingness to investigate accusations of illegal activities committed in its name.
Ten days after the final ceasefire ended Operation Protective Edge, Israel announced that it would
begin criminal investigations into a number of alleged crimes committed during the fighting.3"
About three months later, the IDF advocate-general announced that eight more cases would be
opened over events that had occurred during Protective Edge and that there remained one hundred
more cases to be reviewed.3"

Even if Israel did not pursue these claims on its own, the ICC would not be available. The ICC cannot
prosecute individuals or territories that are not signatories to the Rome Statute unless the UN
Security Council refers the cases to the Court.3'3 Israel is not a signatory and, as ‘Palestine’ only has
‘non-member observer state’ status at the UN General Assembly, it cannot take an active part in the
ICC.3* In order for a court case dealing with Israel, the West Bank, or Gaza to come before the ICC,
it would have to be raised by the Security Council. Amnesty International and others have pushed
for the Court to act despite its restrictions, arguing that the ICC should be willing to overstep its
boundaries in order to investigate Israel.3’> Fatou Bensouda, the current ICC prosecutor, responded
that the Court could not and should not do so, adding, “This is neither good law nor does it make
for responsible judicial action.”s®

V. Effectiveness of Economic Sanctions

Even with the best intentions, there is no way to impose economic sanctions without harming the
civilian population. Sanctions are generally intended to punish dangerous and corrupt leaders, who
are willing to inflict the hardships on their people while continuing their own opulent lifestyles.
Despite the international sanctions on Iraq, Saddam Hussein spent smuggled money to build
seventy-five palaces and luxury complexes for himself while ignoring his people’s needs and even
neglected necessary sewage repairs in order to build moats for the palaces.?” When the United
Nations introduced the Oil-for-Food Programme to provide medicine and food for suffering Iraqi
children, Hussein conspired with international business leaders and politicians to further enrich
himself.3:8



The sanctions had a devastating effect on Iraq. Oil alone comprised 61 percent of the country’s
GNP in 1989.3 Professor Richard Garfield3?° estimated that, between 1991 and 1998, “a minimum
of 100,000 and a more likely estimate of 227,000 excess deaths among young children” resulted
from the sanctions.3*! Denis Halliday, appointed the United Nations Humanitarian Coordinator
in Baghdad in 1997, resigned the follow year over the sanctions policy, declaring, “I don’t want to
administer a programme that satisfies the definition of genocide.”3>

L. Paul Bremer III, who served as the civilian administrator of Iraq after the United States’ 2003
invasion, commented, “While his people were starving — literally, in many cases, starving — while
he was killing tens of thousands of people, Saddam and his cronies were taking money, stealing it,
really, from the Iraqi people.”s23 Although it is impossible to completely protect civilians from any
and all harm, the important question is whether the sanctions achieve their desired goal without
causing undue damage. This, understandably, is the same demand made in Article 57 of the First
Additional Protocol to the Geneva Convention, to “take all feasible precautions...with a view to
avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians and
damage to civilian objects.”324

VI. Conclusion and Outlook

International law provides a clear distinction between permissible uses of economic sanctions
and forbidden forms of collective punishment. Israel’s actions, both during active conflicts and
relatively quieter periods, are clearly carried out in order to punish Hamas and limit its ability to
harm Israeli civilians in what truly are indiscriminate acts of violence. By targeting materials that
are used for weapons while providing necessary services and aid for the citizens of Gaza, Israel
fulfills both the letter and the spirit of IHL. Israel even makes an effort to err on the side of being
too lenient, at times violating UN Security Council resolutions in order to allow dangerous cargo
into Gaza in the hope that it will benefit the people more than it will be used to harm Israelis.

There is no question that people living in Gaza suffer constant hardships and deprivations. Their
conditions, though, are the fault of Hamas rather than Israel. The international community,
including Israel, provides billions of dollars of support to the Palestinians each year, little of which
reaches the hands of its intended recipients. Instead Hamas uses the money and supplies to further
its ‘struggle.’ It then portrays the people that it oppresses as victims of Israel’s malevolence in
order to gain sympathy and further pecuniary assistance.



The people and organizations that accuse Israel of committing collective punishment enable Hamas
to continue its duplicitous methods. It is impossible to know for certain whether the accusations are
born of ignorance or malice, but the one-sided incriminations, while overlooking more egregious
violations by the Palestinian leadership, create the appearance that a number of governments and
NGOs are actively campaigning against Israel rather than for justice. To paraphrase Clausewitz,
these critics treat law as a continuation of war by other means.
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