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1. INTRODUCTION 

The status of Judea and Samaria (henceforth referred to also by the Hebrew acronym Yesha, 

which also includes Gaza), the so-called West Bank, in international law is highly 

controversial. The State of Israel’s official position is that since the Six-Day War they are 

“disputed territories” and not “occupied territories.” Although Israel did not actually annex 

the Yesha territories to Israel or apply its sovereignty to them, it does nevertheless have a 

priority claim to sovereignty until such time as the dispute is peacefully resolved. In the 

interim period, which has lasted since 1967, and until a peace agreement is signed, there is 

nothing illegal in the establishment of Jewish settlements on that land. The State of Israel’s 

position was confirmed in the Levy Committee Report, authored by a committee established 

by the Israeli government, on which Supreme Court Justice (Ret.) Edmund Levy (Chairman), 

District Court Justice (Ret.) Tchia Shapira, and former Legal Advisor to the Foreign 

Ministry, Attorney Alan Baker served.
1
 

On the other hand, there is an opposing position, whereby the Palestinian Arabs are entitled 

to an independent state in all Yesha territories, while Jewish settlement in Yesha is forbidden 

under international law. Since Israel took over the Yesha territories, it has held them as 

occupied territories under belligerent occupation. The line delineated in the Armistice 

Agreements between Israel and Jordan, on the one hand, and between Israel and Egypt, on 

the other (the “Green Line”), is, to all intents and purposes, an international border. This 

position was confirmed in the Advisory Opinion issued by the International Court of Justice, 

as requested by the UN General Assembly, regarding the legal consequences of building a 

separation barrier (“the wall”) in the “occupied Palestinian territories.”
2
 The Advisory 

Opinion stated that the West Bank territories are “occupied Palestinian territories” where 

Palestinians have the right to self-determination. Israel is obliged to apply all the provisions 

of the Hague Regulations, which are Annexes to the Hague Convention (IV) of 1907,
3
 

respecting the Laws and Customs of War on Land, and the provisions of the Fourth Geneva 

Convention of 1949, respecting the Protection of Civilian Persons.
4
 According to the 

majority opinion of the judges, the building of the wall, as the separation barrier was called 

by the General Assembly, constitutes an obstacle to the Palestinians’ right to self-

determination on these territories. 

This study analyzes these subjects under international law. The status of Yesha in 

international law is linked in fact and in law to the question of Israel’s sovereignty in all of 

the land to the west of the River Jordan (henceforth “Eretz Israel”). The study discusses the 

establishment of the State of Israel, the state of the Jewish people, in Eretz Israel (Part 2); the 

question of sovereignty over Eretz Israel from the time of the British Mandate to the present 

day, taking account of the resolutions adopted by the League of Nations in the wake of 

World War I (“WWI”), as well as the international treaties concluded between Israel and 

neighboring countries, the resolutions adopted by UN institutions, the General Assembly and 
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the Security Council, in light of the agreements between Israel and the PLO, and the 

Palestinian Authority’s status in the UN (Part 3); the status of the Yesha territories in 

international law – the Israeli position, Security Council Resolutions, and the Advisory 

Opinion of the International Court of Justice in the matter of the separation barrier (“the 

wall”) (Part 4); the settlements and the right of Israelis to settle in Yesha under international 

law – the laws of armed conflict and the question of their application, the interim agreements 

with the PLO, and comparative perspectives regarding the rules and practices developed in 

international law with respect to the rights of settlers in occupied territories since World War 

II (Part 5); the question of self-determination for the Palestinian people (Part 6); the State of 

Israel’s right to self-defense (Part 7); the limits set by the ordre public international to the 

establishment of a Palestinian state alongside Israel (Part 8); and conclusions (Part 9). 

 

2. THE ESTABLISHMENT OF THE STATE OF ISRAEL, THE JEWISH STATE 

“If I forget thee, O Jerusalem, may my right hand forget its cunning,” declared Charles 

Malik, the Lebanese delegate to the United Nations, immediately after the UN General 

Assembly adopted its Partition Plan. Abba Eban, the Israeli delegate, retorted, “If you 

continue saying this for 2,000 years, we shall start believing it.”
5
 The Jewish people can, 

according to the Bible, trace their roots in Jerusalem back to the days of the patriarch 

Abraham. Jerusalem has been in the hearts and minds of Jews throughout the history of the 

Jewish nation, and they physically turn to face towards Jerusalem in prayer. All generations 

of the Jewish people have maintained their ties to their Promised Land (according to the 

promise made by God to their Patriarchs, Abraham, Isaac and Jacob), from which they had 

been expelled by force twice.   

During two millennia of diaspora, Jews managed to retain a clear, direct link to their heritage 

thanks to a unique language (Hebrew), religion (Judaism), and culture (practices common to 

Jews all over the world). Jewish settlement in Eretz Israel has not ceased for even a single 

generation after sovereignty had been lost.
6
 The return of Jews to Israel has intensified and 

turned into waves of immigration since 1882 (the early days of the first aliyah [wave of 

immigration] from Europe and from Yemen). 

The Jewish people are the only people who throughout all of history considered the Land of 

Israel as their homeland. After the Jews lost their sovereignty in 70 CE, the country was ruled 

in turn by the Romans, Byzantines, Arabs, Crusaders, Mamelukes and Ottomans. The 

desolation and destruction of the land is recorded in numerous sources. Under the first period 

of Islamic rule (634-1099 CE), a large portion of the agricultural settlements was gradually 

abandoned. The land lay parched and areas of arable land were few.
7
 Ineffective irrigation 

and drainage methods turned the fertile land of the Sharon and Emek Hefer regions into 

swampland and a prime source of malaria. Mark Twain, on a visit to the Holy Land in 1867, 

described the Jezreel Valley as having “not a solitary village throughout its whole extent – 
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not for thirty miles in either direction. There are two or three clusters of Bedouin tents, but 

not a single permanent habitation. One may ride ten miles hereabouts and not see ten human 

beings.”
8
 Twain ends by quoting the Biblical curse from Leviticus 26:32-33 that had come 

true: I myself will lay waste the land, so that your enemies who live there will be appalled. I
 

will scatter you among the nations and I will draw out a sword and pursue you. Your land 

will be desolate and your cities waste. 

The fate of Jerusalem was no better than that of the rest of the country. Even when the 

Muslims ruled, they did not make it their capital city.
9
 While under Jordanian rule, from 1948 

to 1967, no foreign Arab leader came to pray at the Al Aqsa Mosque on the Temple Mount. 

Prior to the establishment of the State of Israel there was no “Palestinian” Arab state to the 

west of the Jordan River. The name “Palestine” does not have Arab roots, but rather is a 

distorted form of the name which the Romans gave to the land after crushing the Bar Kochva 

revolt. In an attempt to delete from history and memory any identification between the 

province of Iudæa and the Jewish people, the name of the province was erased and it was 

given the new name Syria Palæstina, which eventually became Palestine. This name was 

derived from the Philistines, the residents of the coastal plain in the Biblical era,
10

 who had 

vanished from the face of the earth, no longer having any ties with the land, nor any chance 

of returning there. 

The change in the state of the land came with the large-scale waves of Jewish immigration. 

After a visit to Palestine in March 1921, Churchill was deeply impressed with the progress 

made by the Jewish settlements established there by Zionist immigrants. At a Parliamentary 

debate following that visit, Churchill related to the Parliament Members his impressions of 

how the Zionist immigrants had turned "the most inhospitable soil, surrounded on every side 

by barrenness and the most miserable form of cultivation . . . into a fertile and thriving 

country estate, where the scanty soil gave place to good crops and good cultivation, and then 

to vineyards and finally to the most beautiful, luxurious orange groves, all created in 20 or 30 

years by the exertions of the Jewish community who live there.”
11

 Moreover, “all round the 

Jewish colony, the Arab houses were tiled instead of being built of mud, so that the culture 

from this centre has spread out into the surrounding district.”
12

  

It was in appreciation of the special connection between the Jewish people and their 

homeland that the international community came to recognize Israel as a state in which the 

Jewish people had the right to regain their sovereignty.
13

 Without doubt, this right was 

enhanced by the further acknowledgement that Jews in the diaspora were in constant danger 

from persecution and pogroms, destruction and annihilation, culminating in the Holocaust. 

The right of every Jew to immigrate (“return”) to Eretz Israel is the cornerstone of the Jewish 

State, whose raison d’être is to provide a safe haven for Jews from all over the world who 

wish to pursue a Jewish lifestyle as they choose, openly and undisturbed, in a state whose 

official day of rest is the Sabbath, where Jewish festivals are official holidays, the language is 



6 

 

Hebrew, where Jews living in their own country are safe from anti-Semitic attacks, or at least 

not helpless to defend themselves against any such attack. 

 

3. ERETZ ISRAEL IN INTERNATIONAL LAW – HISTORICAL OVERVIEW 

 

3.1 The British Mandate 

At the San Remo Conference in 1920, the Supreme Council of Principal Allied Powers 

determined that Palestine would be entrusted to Britain as a mandate and that “the 

Mandatory will be responsible for putting into effect the declaration originally made on 

November 2nd, 1917, by the Government of His Britannic Majesty, and adopted by the 

said Powers, in favour of the establishment in Palestine of a national home for the 

Jewish people.”
14

  

The Conference heralded the end of British military rule in Eretz Israel. In July 1920 

Sir Herbert Samuel, a Jew who had made a significant contribution to the Balfour 

Declaration, was appointed as British High Commissioner of Palestine. In its 

confirmation of the Mandate Document on 24 July 1922, in accordance with Article 22 

of the Covenant of the League of Nations, the League determined the conditions of the 

Mandate over Palestine and charged the Mandatory government with the responsibility 

of establishing a national home for the Jewish people in Palestine. Since Palestine was 

under Ottoman rule at the time, Turkish agreement was required. That agreement was 

eventually given in the Treaty of Lausanne, signed on 23 July 1923. Under Article 16 

of the Treaty, Turkey renounced all rights over territories outside its frontiers laid down 

in that Treaty. According to the Treaty, the future of those territories had already been 

decided or should be decided by the pertinent parties. Since the decision on the future 

of Palestine was made in 1922, with the adoption of the final text of the Mandate 

Document by the League of Nations, the future of that territory had already been 

determined. 

The Preamble to the Mandate Document states explicitly that it is based on 

international recognition: “Whereas recognition has thereby been given to the historical 

connection of the Jewish people with Palestine, and to the grounds for reconstituting 

their National Home in that country.” 

 Article 2 of the Mandate made Britain responsible for “placing the country under such 

political, administrative and economic conditions as will secure the establishment of the 

Jewish national home [in Palestine]”; 
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 Article 6 required the Mandatory to “facilitate Jewish immigration . . . and encourage 

. . . close settlement by Jews on the land, including State lands and waste lands not 

required for public purposes”; 

 Article 11 required the Administration of Palestine to “introduce a land system . . . 

having regard . . . to the desirability of promoting the close settlement and intensive 

cultivation of the land”;  

 Article 7 made Britain “responsible for enacting a nationality law. . . framed so as to 

facilitate the acquisition of Palestinian citizenship by Jews who take up their permanent 

residence in Palestine”; 

 Shortly prior to the ratification of the Mandate, Article 25 was added,  empowering the 

British Mandatory, with the consent of the Council of the League of Nations, to 

“postpone or withhold application of . . . provisions of this mandate” to the territories 

lying between the Jordan and the eastern boundary of Palestine as ultimately 

determined.   

The Palestine Mandate does not mention Arab national rights in Palestine. Regarding 

the non-Jewish population in general, it provides that “nothing should be done which 

might prejudice the civil and religious rights of existing non-Jewish communities” 

(second paragraph of the Preamble and Article 2 of the Mandate Document). The 

Mandate makes no reference to the political rights of the non-Jewish population. The 

reason for this is clear, since the object and purpose of the Mandate was to reconstitute 

the political ties of the Jewish people to their homeland. 

Out of the three classes of mandates established according to Article 22 of the 

Covenant of the League of Nations, the Palestine Mandate was considered an “A” Class 

Mandate, albeit with unique (sui generis) characteristics, since it was designed to 

establish a state for the Jewish people, most of whom were not resident in Palestine at 

that time, rather than independent statehood of the local population, as was the case 

with other mandates.
15

 It is noted that at the San Francisco Conference in 1945, at 

which the United Nations Charter was drafted and adopted, the rights under the 

mandates were maintained in Article 80, which addressed the need to maintain the 

rights “of any states or any peoples or the term of existing international instruments to 

which Members of the United Nations may respectively be parties.”
16

 The Arab 

delegations at the San Francisco Conference made several unsuccessful attempts to 

prevent the use of the word “peoples” in Article 80. Egypt (and similarly Syria) 

proposed that the text would read “the rights of the people of any territory or the terms 

of any Mandate.” This proposal sought to make clear that “only the rights of the 

inhabitants of the territory were protected.” The Iraqi wording – “the rights of the 

people of that territory” – was clearly intended to ensure that the rights of any people 

not present in the territory would not be recognized, i.e., to make an exception in the 
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case of the Palestine Mandate, by virtue of which the historical ties of the Jewish 

people to Eretz Israel were recognized, as were their rights to sovereignty over the land. 

However, those proposals were rejected, and the Arab delegates did not manage to 

prevent the protection of the rights granted in the Palestine Mandate in its entirety, 

including its provisions pertaining to the rights of the Jewish people in Eretz Israel. 

In effect, Arab pressure and riots in Palestine (supported by British officials favoring 

the establishment of a homogenous Arab empire, affiliated with Britain, in the whole of 

the Middle East
17

) resulted in Churchill’s White Paper of 1922 which, while reiterating 

the right of the Jewish people to a national home in Palestine, permanently detached the 

area of the Jewish homeland east of the Jordan River (constituting ca. 76 percent of the 

original Mandate territory), with respect to which he made a separate agreement with 

Emir Abdullah of Transjordan, giving him control of that area, first as an Emirate 

subject to the British Mandatory and, since 22 March 1946, as the independent 

Kingdom of Jordan.  

During the entire period of the Palestine Mandate, the British, who were entrusted with 

ensuring its fulfillment, in practice acted to frustrate its very purpose, wishing thereby 

to appease the Arab and Muslim world. They did so by restricting Jewish immigration 

to Palestine, on the one hand, while, on the other hand, permitting the entry of Arabs 

from neighboring countries who sought to settle in Palestine following its development 

by the Zionist movement and the ensuing work opportunities; by restricting the sale of 

land to anyone who was not an Arab resident of Palestine; and by the poor 

administration of state lands, allowing the Arab population to seize them freely.
18

 The 

Palestine Citizenship Order-in-Council, 1925, contained no provision facilitating the 

acquisition of Palestinian citizenship by Jewish immigrants, as provided in the Palestine 

Mandate.
19

  

 

3.2 The United Nations Partition Resolution 

The United Nations Partition Resolution of 29 November 1947 (General Assembly 

Resolution 181(II)), recommended the partition of Palestine into a Jewish state and an 

Arab state linked in an economic union, with a special international regime for the City 

of Jerusalem as a corpus separatum. The Resolution was not implemented because it 

was rejected by all the Arab nations, that decided to oppose it by force. According to 

the Partition Resolution, each one of the two states – the Jewish and the Arab – would 

have to sign a declaration concerning the status of Holy Places, religious buildings and 

sites, religious and minority rights, citizenship, international agreements and financial 

obligations, and an undertaking regarding the economic union.
20

 Under public 

international law, UN General Assembly resolutions are in any event mere 

recommendations and consequently devoid of any legal effect as such. Their legal 
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effect is contingent upon their acceptance by the parties. On 15 May 1948, the date of 

declaration of the establishment of the State of Israel, the provisional Israeli 

government sent a telegram to the UN Secretary General stating its willingness to sign 

the declaration and the aforementioned obligations.
21

 The Arab nations rejected the 

proposal outright.
22

 

On 29 November 1948, when Israel applied for UN membership, it did not reiterate its 

willingness to sign the declaration and the obligations,
23

 nor did it do so in its second 

application for membership on 24 February 1949.
24

 The first application stated only 

that “a formal declaration that the Government of Israel accepts all the obligations 

stipulated in the United Nations Charter is enclosed,” a declaration reiterated in Israel’s 

second application for membership. No reference to any other document, apart from the 

United Nations Charter, was made. In the course of the deliberations of the Ad Hoc 

Political Committee regarding Israel’s admission as a member of the United Nations, 

only one Committee member, the Cuban delegate, addressed a question to the Israeli 

delegate, Mr. Abba Eban, concerning the declaration. Mr. Eban replied that Israel had 

not been asked to sign the declaration. The presentations of Israeli President Chaim 

Weizmann and Mr. Eban to the Ad Hod Committee clarified that, after the Arab nations 

had expressed their firm opposition to the Resolution, stating that it had no validity, 

was not binding on them, that they had every right to resist its implementation and even 

physically invaded Israel in order to forcibly impede the Resolution, it could no longer 

be relied upon, and that it would be appropriate to determine Israel’s borders by 

agreement between Israel and the neighboring countries.
25

  

On admitting Israel as a member of the United Nations, the General Assembly noted 

only that Israel was a “peace-loving State and is able and willing to accept the 

obligations contained in the [UN] Charter.”
26

 There was no further reference to the 

declaration. It is noted that when, in 1967, in the wake of the Six-Day War, the UN 

General Assembly and the UN Security Council concerned themselves with the 

consequences of the war and with Jerusalem, no reference was made in the resolutions 

to the General Assembly’s Partition Plan, an Arab state and a Jewish state with 

economic union, or to Jerusalem as a corpus separatum under international rule. 

Reference was only made to the immediately pre-existing situation, when Jordan 

controlled the territories of Judea and Samaria, which it named the “West Bank,” Egypt 

controlled the Gaza Strip, Israel controlled the remaining area of the land to the west of 

the River Jordan, and Jerusalem was divided between Jordan and Israel.
27

 

After the State of Israel was established, it informed the United Nations that on the 

basis of accepted rules of public international law, it considered itself to be a new legal 

entity rather than a successor of British Mandate rule.
28
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3.3 The Green Line and the Armistice Agreements 

In any event it was not the UN Partition Resolution that established the State of Israel. 

Had Israel not defeated the Arab armies (including those of non-neighboring states – 

Iraq and Saudi Arabia) that invaded the state which had only just come into being upon 

termination of the British Mandate, the State of Israel would not have been established. 

True, the Arab nations did not declare war against it, since by definition such a 

declaration would have implied recognition of Israel’s existence, but each of the 

aggressor nations unequivocally declared a state of war. The War of Independence 

began with declarations and acts of aggression on the part of the Arab nations which 

were illegal (from the standpoint of international law), since in international law war 

may not be used to settle international conflicts. Such conflicts must be settled by 

peaceful means (subject to the “self-defense” exception). The War of Independence, 

which was waged by the Arab nations invading Israel in order to prevent the actual 

implementation of the UN Partition Resolution, ended with the illegal occupation (from 

the point of view of international law) of the Gaza Strip by Egypt, and Judea and 

Samaria and East Jerusalem by Jordan. 

The Armistice Agreements, which were signed in 1949 between Israel and its 

neighboring countries, expressly stipulated that “the Armistice Demarcation Line is not 

to be construed in any sense as a political or territorial boundary, and is delineated 

without prejudice to rights, claims and positions of either Party to the Armistice as 

regards ultimate settlement of the Palestine question” (Art. V(2) of the agreement with 

Egypt), and that “no provision of this Agreement shall in any way prejudice the rights, 

claims and positions of either Party hereto in the ultimate peaceful settlement of the 

Palestine question, the provisions of this Agreement being dictated exclusively by 

military considerations” (Article II(2) of the agreement with Jordan, and an identical 

provision in the agreement with Lebanon).
29

 Indeed, the element of “defined territory” 

as a condition for statehood has remained unclear in the case of Israel.
30

  

The Armistice Agreements stipulated that they were intended to facilitate the transition 

to “permanent peace” between the parties and the “liquidation of armed conflict.” With 

the ink barely dry on the Armistice Agreements, Israel was subjected to numerous 

terrorist acts of sabotage, murder, robbery, looting and plunder that were launched from 

the territories of Egypt and Jordan, and deliberately and encouraged by those states in 

violation of the Armistice Agreements. Israel was repeatedly condemned by the 

Security Council for its limited retaliatory actions (which were, in fact, acts in self-

defense, designed to prevent future acts of terrorism), while the Arab states evaded 

responsibility for the incursions originating from their countries, protected from any 

condemnation by a Soviet veto at the Security Council. In international law a state is 

responsible for acts of terror launched from its territory against another state, and the 

state invaded is even entitled to enter into a defensive war against that state whose land 
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is being used as a base. In addition, in violation of international law, Egypt occupied 

the island of Tiran at the mouth of the Gulf of Aqaba and imposed a naval blockade of 

the Straits of Tiran,
31

 thus preventing Israeli shipping from reaching Eilat, the Israeli 

port at the head of the gulf (Egypt had already closed the Suez Canal to ships travelling 

to Israel or coming from it, another blatant violation of international law). These 

activities caused Israel to join France and Britain in the Sinai Operation (October 25 – 

November 5, 1956), in the course of which Israel captured the Sinai Peninsula, from 

which it withdrew later on, as the United Nations deployed its Emergency Force 

(UNEF) in the Sinai Peninsula. 

 

3.4 Security Council Resolutions 242 and 338 

In 1967 Egypt embarked on a series of steps that indicated its intention of going to war 

against Israel. In May 1967 Egyptian President Gamal Abdel-Nasser mobilized and 

sent troops to the Sinai Peninsula and closed off the Straits of Tiran to the passage of 

ships flying the Israeli flag and ships flying other flags carrying strategic cargoes, in 

violation of international law. This was in addition to the previous gross breach of 

closing the Suez Canal for many years, a canal which was meant to be open to the free 

passage of ships of all nationalities.
32

 Only a few days after the Egyptian troops had 

been deployed in Sinai, then UN Secretary General U Thant, acting upon the request of 

President Nasser, withdrew UNEF from the Sinai Peninsula without first consulting the 

UN organs, in particular the General Assembly, exactly when the force was needed to 

prevent the escalation and deterioration of a war situation.
33

 On 30 May 1967 Egypt 

entered into a mutual defense alliance with Jordan, which was later extended to include 

Iraq. A defense alliance with Syria had already been in place since November 1966. 

Jordanian King Hussein, too, signed an agreement with Egypt, placing his forces under 

overall Egyptian command. President Nasser accompanied these acts with declarations 

that left no room for doubt as to his plans to wipe out Israel. Israel’s diplomatic 

endeavors to halt the aggression and remove the threats to its existence failed. 

In international law, no nation is obliged to sit by passively and await an actual enemy 

attack on its territory. It is the nation acting belligerently towards its neighbors and 

declaring its intention to annihilate them which in international law is considered the 

aggressive party and the one in breach of the law.
34

 On 5 June 1967, after several weeks 

of full mobilization of the Israel Army reserves that paralyzed the Israeli economy, 

Israel was ultimately forced to take defensive measures, as it was entitled to do under 

the United Nations Charter, with a preemptive strike against the Egyptian Air Force, 

destroying its fleet of aircraft on the ground. Jordan and Syria, with no provocation 

whatsoever from Israel, joined Egypt in attacking Israel on that same day. Troops 

supporting the Arab attack arrived from Iraq, Algeria and Kuwait. The Six-Day War 
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ended with Israel’s victory. The Sinai Peninsula, the Golan Heights, the Gaza Strip, 

Judea and Samaria [the West Bank], and the Old City of Jerusalem came under Israeli 

control. 

UN Resolution 242, passed in the wake of the Six-Day War (on 22 November 1967),
35 

was aimed at establishing the guidelines for a “peaceful and accepted settlement” to be 

agreed by "the States concerned.” Accordingly, the Resolution provided: 

the fulfillment of [United Nations] Charter principles requires the 

establishment of a just and lasting peace in the Middle East which should 

include the application of . . . withdrawal of Israeli armed forces [not 

necessarily “all armed forces”] from territories [not necessarily “the 

territories” or “all the territories”] occupied in the recent conflict. . . [the] 

termination of all claims or states of belligerency and respect for and 

acknowledgment of the sovereignty, territorial integrity and political 

independence of every State in the area and their right to live in peace 

within secure and recognized boundaries free from threats or acts of 

force.  

The text and interpretation of the Resolution have been analyzed at length,
36

 with the 

following conclusions: (a) The United Nations has a number of official languages, but 

only two working languages – English and French. The working language used by the 

overwhelming majority of member states, and all of those which were party to the 

conflict (Israel and the Arab states) at the time that Resolution 242 was drafted, was 

English. Hence, pursuant to the case law of the International Court of Justice, it follows 

that the Resolution should be construed on the basis of the English text. There is no 

doubt that the reference in the English text is to the withdrawal of armed forces (not all 

forces) from territories (not the territories or all the territories), as could perhaps have 

been concluded from the translations of the English text into some of the other 

languages. In particular, the Spanish text states “all the Israeli armed forces” [“todas 

las fuerzas armadas Israelis”], but the translation into Spanish came after the official 

version in the working language and no conclusions can be drawn from it; (b) The 

adoption of the final text by the Security Council was preceded by negotiations and 

arguments (all carried out in English) over its formulation, following which the British 

proposal was adopted, evidencing that the words were not chosen inadvertently but 

after weighing every word carefully; (c) At the meeting of the United Nations 1895
th

 

plenary meeting of the General Assembly on 3 November 1970, the representative of 

France remarked that “in order to avoid reviving an old quarrel, this part of Resolution 

242 (1967) must be quoted in exactly the same terms as those that were adopted, the 

English text in the original English, the French text in the original French version,” etc. 

It has been noted that this is probably the most authoritative confirmation one could 

have that the French text was intended to convey exactly the same meaning as the 

English and not vice versa.
37

  

http://unispal.un.org/UNISPAL.NSF/cf02d057b04d356385256ddb006dc02f/b08a2e4d1fde5cec85256b98006e752f?OpenDocument
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The preamble to Resolution 242 states that the Security Council emphasizes the 

inadmissibility of the acquisition of territory by war, and it has rightly been pointed out 

that this sentence in itself does not say much, that, in fact, it says no more than the 

established international law rule, that only a formal agreement, and more particularly 

after a war, usually a treaty of peace, is competent to transfer territory from one country 

to another.
38

 In particular, if the acquisition of territory by war is inadmissible, then 

Egypt also had no right to sovereignty over the Gaza Strip and Jordan had no right to 

sovereignty over Judea and Samaria and Jerusalem, after invading and occupying those 

territories in the war of 1948. 

Security Council Resolution 338, which was adopted during the Yom Kippur War (on 

23 October 1973),
39

 in which Egypt and Syria attacked Israel without provocation from 

Israel, calls for the implementation of Resolution 242 of 1967, and stipulates that 

“immediately and concurrently with the cease-fire, negotiations shall start between the 

parties concerned under appropriate auspices aimed at establishing a just and durable 

peace in the Middle East.” Although not expressly stated in the resolutions, there is no 

doubt that they were adopted pursuant to Chapter VI of the United Nations Charter, 

which empowers the Security Council to make non-binding recommendations 

regarding the peaceful settlement of disputes (as distinct from the Security Council's 

powers to adopt binding resolutions and enforcement action under Chapter VII to deal 

with threats to international peace and security, such as those adopted against Iraq in 

connection with the Gulf War). 

 

3.5 Severing the Ties between Jordan and the West Bank 

In 1988 King Hussein declared that Jordan had severed its legal and administrative ties 

to the West Bank. 

 

3.6 The Peace Agreements with Egypt and Jordan 

Under the Peace Agreement signed between Israel and Egypt in 1979 (further to the 

Camp David Accords), sovereignty of the Sinai Peninsula reverted to Egypt, and an 

international border between Egypt and Israel was established.
40

 An international 

border between Israel and Jordan was established in the Peace Agreement signed by 

both countries in 1994.
41

 Israel has no international border with Syria and Lebanon. 

Such a border can be established only by agreement between Israel and each of those 

countries. 

 

 

http://unispal.un.org/UNISPAL.NSF/9a798adbf322aff38525617b006d88d7/124bb106b3da3f8285256f0a006a9a29?OpenDocument
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3.7 The Agreements with the Palestine Liberation Organization (PLO)  

On 13 September 1993 the PLO signed a Declaration of Principles,
42

 stating that 

Resolutions 242 and 338 would provide the basis for negotiations with Israel. It should 

be noted that throughout the negotiations leading up to the Declaration of Principles, 

the Israeli government believed that the Declaration would be signed with a Palestinian 

group from Judea and Samaria, which formed part of the Jordanian-Palestinian 

delegation at the talks, and not with the PLO (or, as it was known at the time, PLO-

Tunis, since its representatives were resident not in Judea and Samaria but in Tunis). It 

was only on the morning of the actual day of signing that Yasser Arafat announced that 

if the PLO was not the other party to the Declaration it would not be signed at all. This 

threat persuaded the Israeli prime minister at the time, Yitzhak Rabin, to concede in this 

matter so that the Declaration could be signed on that day after all.
43

 

Following that Declaration, on 4 May 1994, the Agreement on the Gaza Strip and the 

Jericho Area (“Gaza-Jericho Agreement”) was signed, transferring control of Jericho 

and the Arab towns in the Gaza Strip to the Palestinian Authority (PA). Overall security 

in the territory (as distinct from internal security in the areas handed over to the PA) 

remained under Israeli control, as did control of Israeli settlements in the Gaza Strip, 

the roads leading to them from Israeli territory, and the Philadelphi Corridor – a narrow 

strip of land between the Gaza Strip and Egypt. 

The Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip, signed 

on 28 September 1995 for a period of five years from the date of signature of the Gaza-

Jericho Agreement, provided that the West Bank and the Gaza Strip would be 

transferred to the Palestinian Authority (PA) gradually, including state lands (Art. 16 of 

Annex III to the Interim Agreement).
44

 After signing the Interim Agreement, Israel 

handed over broad powers – in both civil and security matters – to the PA in extensive 

areas in the West Bank, in which the Arab population was concentrated. As 

aforementioned, in every area transferred to the PA, powers over state lands were 

likewise transferred for an interim period of five years. However, the Interim 

Agreement did not apply at all to issues reserved for the negotiations on the permanent 

status agreement, including Jerusalem and the Yesha settlements (Art. XXXI(5) of the 

Interim Agreement). Furthermore, both parties agreed that the outcome of negotiations 

on the permanent status would not be prejudiced by the Interim Agreement, and neither 

party would be deemed to have renounced or waived any of its existing rights, claims 

or positions by virtue of having entered into the Agreement (Art. XXXI(6) of the 

Interim Agreement). The interim period elapsed long ago, but a permanent status 

agreement has not yet been concluded. 

 

 



15 

 

 

3.8 Israel’s Unilateral Withdrawal from the Gaza Strip (the Disengagement Program) 

On 6 June 2004, the Israeli government adopted a decision on Israel’s unilateral 

disengagement plan from the Gaza Strip. The decision was passed by the Knesset in the 

Disengagement Plan Implementation Law, 5765-2005, and in August-September of 

2005 Israel withdrew unilaterally from the Gaza Strip. In January 2006, the Islamic 

Hamas movement won the elections to the Palestinian Legislative Council. Several 

rounds of confrontations between PLO activists and Hamas in the Gaza Strip ended 

with Hamas gaining control over the Strip in June 2007, after taking over military 

installations that had previously been under PLO control, followed by the execution of 

officers of the PLO security forces. In response, PA leader Abu Mazen dismissed the 

Palestinian Unity Government. Since then, control of Arab towns in the West Bank has 

been in the hands of Fatah (the largest PLO faction), while Hamas controls the Gaza 

Strip. A number of reconciliation agreements have been declared between Fatah and 

Hamas, but none so far has reached the point of being able to establish a united 

Palestinian leadership. 

Israel’s withdrawal from the Gaza Strip did not contribute to peace between the parties 

either. The disengagement has been followed by the firing of thousands of rockets from 

the Gaza Strip at Israel, forcing Israel to take military action in the Gaza Strip twice – 

first in Operation Cast Lead in 2008, followed by Operation Pillar of Defense (in the 

Hebrew original, “Pillar of Cloud,” after Exodus 13:21) in 2012. 

 

3.9 The Palestinian Authority’s Status in the United Nations 

On 23 September 2011, PA leader Abu Mazen applied to the Secretary General of the 

United Nations for Palestine to be recognized by the UN as a member state, whose 

territory would include “all Palestinian territories occupied by Israel in 1967.” 

The very fact of applying to the UN Secretary General was a breach of international 

law, since it contravened the Interim Agreement signed with Israel in 1995. Article 

XXXI(7) of that Agreement provided that “neither side shall initiate or take any step 

that will change the status of the West Bank and the Gaza Strip pending the outcome of 

the permanent status negotiations.”  

In international law, there is a distinction between an entity’s status as a state and 

membership of the United Nations. Thus, for instance, Switzerland, a sovereign state, 

was for many years not a member of the UN. On the other hand, there are entities 

which were members before they attained full independence, such as India, which was 

a founding member of the United Nations in 1945, two years before gaining full 
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independence from British rule. It is noteworthy that the UN itself is not a state and 

recognition may be granted only by other states and governments. The conditions for 

the existence of a state are determined objectively in international law, while 

membership of the United Nations is addressed in the United Nations Charter. 

In international law, the objective conditions for the existence of a state are those 

determined in the Montevideo Convention on the Rights and Duties of States, 1933: 

(1) a permanent population; (2) a defined territory; (3) an effective government; and 

(4) the capacity to enter into international relations with other states. 

As for the Palestinian Authority, those conditions have not yet been fulfilled. The 

territory of the Arab state must be determined in an agreement with Israel; the 

territories in question are currently under dual government – that of the PLO in the 

West Bank and of Hamas in the Gaza Strip, and the status of many residents is that of 

eternal refugees who do not consider themselves permanent residents of those 

territories. They claim the right of return for themselves to Israeli territory within the 

Green Line. To date the PA has refused to recognize Israel’s right to exist as the state of 

the Jewish nation. 

The conditions for membership of the United Nations are stipulated in Articles 3-6 of 

the United Nations Charter. Pursuant to Article 4(1): “Membership in the United 

Nations is open to all other peace-loving states
45

 which accept the obligations contained 

in the present Charter and, in the judgment of the Organization, are able and willing to 

carry out these obligations.” 

A precondition for admission to the United Nations is a Security Council 

recommendation in support of membership. Under Article 27(3) of the UN Charter, 

Security Council resolutions on all substantive matters require the affirmative votes of 

nine member states, including the agreement of all permanent members of the Security 

Council (since the permanent members of the Security Council have the power to veto 

a Council decision). Once a Security Council recommendation is adopted, the question 

of membership passes to the General Assembly. Since admission to the United Nations 

is an “important question” under Article 18(2) of the UN Charter, the decision on 

admitting a new member state must be made “by a two-thirds majority of members 

present and voting.” Each of the 193 member states has one vote and no state has the 

power of veto. 

The United Nations has also certain types of observer status for entities which are not 

members of the organization. All observers, of whatever type, may participate in 

General Assembly debates but may not vote. Among them are “non-member observer 

States,” such as the Vatican/the Holy See, or Switzerland (from 1946 to 2002); entities 

which are not states and which have permanent observer status in the organization, such 



17 

 

as that held by the Palestinian Authority from 1974 to 2012; regional organizations 

authorized by their member states to have observer status, such as the European Union; 

inter-governmental regional organizations, such as the Arab League, the Organization 

of the Black Sea Economic Cooperation (BSEC), the Council of Europe, etc.; and other 

entities which maintain permanent offices at the United Nations, such as the 

International Committee of the Red Cross (ICRC). 

On 11 November 2011, the Security Council approved a report by a special committee 

of the Council, stating that it was unable to make a unanimous recommendation to the 

Security Council concerning the Palestinian Authority’s application for admission as a 

UN member.
46

 The United States announced that it would veto any decision to support 

the application. Two other permanent members, France and Great Britain, said that they 

would abstain in the event of a vote. Alongside the states that supported the application, 

there was also a group of states that considered that the PA did not meet the conditions 

required by the UN Charter, i.e., that it was not “peace-loving,” that it would not accept 

the obligations of member states under the UN Charter, and that it would not be capable 

of, or willing to, fulfill those obligations. 

In order for a Security Council vote to be held, one out of its 15 member states must 

request that a vote be taken. However, after the report had been approved by the 

Council, the PA decided not to push for a Security Council vote, but to go directly to 

the General Assembly which, although not empowered to grant membership in the 

organization, can upgrade the PA’s status to that of a non-member observer state. 

On 29 November 2012, exactly on the 65
th

 Anniversary of the General Assembly’s 

Partition Resolution of 29 November 1947, the General Assembly, by a large majority 

(138 members in favor, 9 against and 41 abstentions), adopted a resolution to “accord 

to Palestine non-member observer State status in the United Nations.”
47

 It is noteworthy 

that even the nations which supported the upgrade included some, such as New 

Zealand, that pointed out that whether Palestine is a state is a separate question, and that 

it can only be a state de facto with Israel’s agreement. 

The United Nations Palestine website carries texts of the Palestine National Charters of 

1964 and 1968.
48

 Article 9 of the Palestine National Charter of 1968 determines that 

“armed struggle is the only way to liberate Palestine.” It further states that “this is the 

overall strategy, not merely a tactical phase. The Palestinian Arab people assert their 

absolute determination and firm resolution to continue their armed struggle and to work 

for an armed popular revolution for the liberation of their country and their return to it. 

They also assert their right to normal life in Palestine and to exercise their right to self-

determination and sovereignty over it.” Other articles of the Charter determine that “the 

partition of Palestine. . . and the establishment of the state of Israel are entirely illegal” 

(Art. 19), and that “the Balfour Declaration, the Palestine Mandate, and everything that 
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has been based on them, are deemed null and void” (Art. 20). Only “the Jews who had 

normally resided in Palestine until the beginning of the Zionist invasion are considered 

Palestinians” (Art. 6). “The Palestinians are those Arab nationals who, until 1947, 

normally resided in Palestine regardless of whether they were evicted from it or stayed 

there. Anyone born, after that date, of a Palestinian father – whether in Palestine or 

outside it – is also a Palestinian” (Art. 5).  

According to another document on the United Nations Palestine website,
49

 on 26 April 

1996 the Palestine National Council convened to discuss an amendment to the Charter 

and adopted the following decisions: (a) to abrogate the provisions of the Palestine 

National Charter that contradict the letters exchanged between Chairman Yasser Arafat 

and Prime Minister Yitzhak Rabin of 9 and 10 September 1993; (b) to mandate the 

legal committee of the PLO to present a new text of the Palestine National Charter. The 

decision was adopted by the required two-thirds majority.  

The same document states that on 22 January 1998, Chairman Yasser Arafat sent a 

letter to President Bill Clinton of the United States to the effect that as a result of the 

1996 decisions, “Articles 6-10, 15, 19-23, and 30 [of the Charter] have been nullified, 

and the parts in Articles 1-5, 11-14, 16-l8, 25-27 and 29 that are inconsistent with PLO 

commitments to recognize and live in peace side by side with Israel have also been 

nullified.” At the end of the letter Arafat assured President Clinton that “all the 

provisions of the Covenant that were inconsistent with the commitments of September 

9/10, 1993 to Prime Minister Rabin, have been nullified.”
50

 

That document states further that on 7 December 1998, the PLO Executive Committee 

reaffirmed the contents of the letter. On 10 December 1998, the Central Council of the 

PLO met in Gaza and also decided to reaffirm the letter. Finally, on 14 December 1998, 

at the invitation of Chairman Yasser Arafat, the speaker of the Palestinian National 

Council (PNC), and the speaker of the Palestinian Council, members of the PNC, as 

well as members of the Central Council, the Council, Palestinian heads of ministries 

“and other personalities convened a meeting in Gaza [at which the participants] 

reaffirmed, by a show of hands, their support for the peace process and the above-

mentioned decisions . . . regarding the Charter.”
51

 

The problem is that to this day no new charter has been drawn up. Nor has a legal 

committee been set up to rewrite one. In fact, on the contrary, statements by Arab 

leaders indicate that the PLO Charter remains in force.
52

 On 2 February 2001 Salim 

Za’noun, Speaker of the PNC, published a manifesto in Cairo declaring that the PLO 

Charter is still in effect, because the PNC had not yet convened to ratify the 

amendments that had previously been proposed and, in particular, because no legal 

committee had been set up to formulate such required amendment.
53

 At the 6
th

 General 
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Conference of the PLO in 2009,
54

 Abu Mazen declared that the PLO Charter of 1968 

constituted part of the identity of the Palestine Liberation Organization and formed the 

basis of the organization’s political program; his words raise serious concerns that the 

Charter was never abrogated and that Arafat’s assertions and declarations were false. 

 

4. THE STATUS OF THE WEST BANK IN INTERNATIONAL LAW 

 

4.1  The Israeli Position 

 

The West Bank and Gaza were all part of British Mandate territory until 1948. In the 

War of Independence Egypt invaded and occupied (in violation of international law) 

the Gaza Strip, and Jordan – the West Bank. Egypt has not claimed title to the Gaza 

Strip. Jordan, on the other hand, purported to annex the West Bank in 1950, but the 

annexation was not recognized in international law. Only Great Britain (subject to a 

reservation regarding East Jerusalem) and Pakistan recognized the annexation attempt, 

which was also opposed vehemently by all Arab states.
55

 In May 1950, Egypt, joined 

by Syria, Saudi Arabia and Lebanon, demanded the expulsion of Jordan from the Arab 

League on these grounds.
56

 Eventually, a compromise was reached and on 12 June 

1950 the Arab League declared that Jordan was holding the territory as a “trustee.”
57

 

In 1967, following the Six-Day War, the territories, which had originally been 

designated as part of the Jewish national home according to the Mandate document, 

reverted to Israeli control. Prominent international jurists opined that Israel was in 

lawful control of those territories, that no other state could show better title than Israel 

thereto, and that these territories were not “occupied” in international law.
58

 Indeed, 

Israel was entitled to declare that it has applied its sovereignty thereto. 

In effect, because of political and other considerations, Israel applied its sovereignty 

only to East Jerusalem and the Old City. This was done by the application of Israeli 

law, jurisdiction and administration by the government to these areas by virtue of 

Amendment No. 11 to the Law and Administration Ordinance, 5708-1948, which was 

adopted by the Knesset on 27 June 1967.
59

 In this matter, Israel acted in the same way it 

did after the War of Independence, applying its jurisdiction, by virtue of the Area of 

Jurisdiction and Powers Ordinance, 5708-1948,
60

 to all Eretz Israel territories that were 

held by the Israel Defense Forces (IDF), whether within or beyond the boundary lines 

designated for the State of Israel by the United Nations Partition Resolution of 29 

November 1947, among them large parts of the south and the Negev, as well as the 

Jerusalem Corridor, Acre, Nazareth, Jaffa, Lod, Ramle, Ashdod, Ashkelon, Beer Sheva 

and West Jerusalem. Israel’s guiding perception since its establishment, expressed in 

this Ordinance, was that Israel does not “annex” territories that were part of the 

http://en.wikipedia.org/wiki/Israeli_land_and_property_laws#Area_of_Jurisdiction_and_Powers_Ordinance.2C_5708-1948
http://en.wikipedia.org/wiki/Israeli_land_and_property_laws#Area_of_Jurisdiction_and_Powers_Ordinance.2C_5708-1948
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Mandate for Palestine prior to 1948, since it does not consider itself an occupying state 

therein. 

On the same date, 27 June 1967, Israel also enacted the Protection of Holy Places Law, 

5727-1967, which assured protection of these sites from desecration and any other 

violation, and freedom of access for “members of the different religions to the places 

sacred to them or their feelings.”
61

 On 30 July 1980 the Knesset enacted Basic Law: 

Jerusalem Capital of Israel, which stipulates that “Jerusalem, complete and united, is 

the capital of Israel.”
62

  

Regarding the remaining areas of Yesha, the official position designates them as 

“disputed territories” to which Israel has a priority claim of right. Since they were not 

taken from any other sovereign state, the Hague Regulations 1899/1907 and the Fourth 

Geneva Convention do not apply to them.
63

 However, Israel chose voluntarily to 

observe and abide by the humanitarian provisions of the Geneva Convention.
64

 On 13 

July 1987, Israel announced its position in a letter to the International Committee of the 

Red Cross (ICRC), as follows: 

Israel maintains that in view of the sui generis status of Judea, Samaria and the 

Gaza Strip, the de jure applicability of the Fourth Convention to these areas is 

doubtful. Israel prefers to leave aside the legal questions of the status of these 

areas and has decided, since 1967, to act de facto in accordance with the 

humanitarian provisions of the Convention.
65

 

Israel further decided to subject the acts of its military government to the judicial 

review of the Supreme Court, sitting as the High Court of Justice. Accordingly, the 

state has never contested the locus standi in its responses to petitions filed by alien 

enemies who were inhabitants of the territories not under Israeli sovereignty.
66

 The 

Court has also accepted petitions from NGOs, petitioning the Court on behalf of the 

residents. The Supreme Court has treated all acts of State officials in Judea, Samaria 

and the Gaza Strip, whether legislative or administrative, as subject to Section 15 of the 

Basic Law: The Judiciary. This law subjects all state and local officials to the judicial 

review of the Supreme Court sitting as the High Court of Justice, including jurisdiction 

to issue orders in the nature of habeas corpus.
67

 In this respect, all military 

commanders, including the Chief of Staff, have been regarded as state officials. The 

judicial review is conducted by the Court under both Israeli constitutional and 

administrative law, as well as the norms of international law, with respect to which the 

Court's skillful familiarity with international law – customary international law, 

conventions, commentaries and literature – has been noted. The Court has kept 

verifying, in lengthy obiter dicta, that the acts of state officials were in compliance with 

the Fourth Geneva Convention, ensuring that if a convention were applicable, the act 

would be in conformity therewith.
68

 Consequently, even though the Fourth Geneva 

Convention, according to its language, does not apply in Yesha, it has nonetheless been 



21 

 

applied in practice by the Israeli Supreme Court at an unprecedented level, compared to 

any instance, past and present, of belligerent occupation.
69

 

Israel’s position regarding the non-applicability of the Hague Regulations is legally 

founded. The Hague Regulations, which were first enacted in 1899 as an Annex to the 

Hague Convention (II), and later updated and amended in 1907 as an Annex to the 

Hague Convention (IV) respecting the Laws and Customs of War on Land, were 

designed to safeguard the interests of the states that were contracting parties to the 

Hague Convention. Since Jordan’s annexation of Jerusalem and the West Bank in 1950 

did not gain international recognition and Jordan’s occupation was achieved by illegal 

use of force, not in self-defense, i.e., in contravention of international law, Jordan was 

not a legitimate sovereign power in that territory. The Regulations concerning occupied 

territories (Regulations 42-56) apply, according to the text of the Convention, to 

territories seized from a legitimate sovereign. Therefore, Israel’s position that the 

provisions of the Regulations do not apply to the West Bank is well-founded.
70

 

The status of the West Bank and Gaza raises a further surprising paradox, if one insists 

that they are “occupied territories.” The peace treaties that Israel signed with Egypt in 

1979 and with Jordan in 1994 did not determine sovereignty over the West Bank and 

Gaza. However, in international law “occupied territories” are those under “belligerent 

occupation.” Where the parties – in the present case Israel, Jordan and Egypt – are no 

longer belligerent, the question arises of how those territories can continue to be 

considered subject to “belligerent occupation” following the peace agreements with 

Jordan and Egypt.
71

 

Regarding the applicability of the Fourth Geneva Convention relative to the Protection 

of Civilian Persons in Time of War, there are differences of opinion. Part I, Article 2 of 

the Convention reads: 

In addition to the provisions which shall be implemented in peace-time, the 

present Convention shall apply to all cases of declared war or of any other armed 

conflict which may arise between two or more of the High Contracting Parties, 

even if the state of war is not recognized by one of them. 

The Convention shall also apply to all cases of partial or total occupation of the 

territory of a High Contracting Party, even if the said occupation meets with no 

armed resistance. 

The second paragraph may be interpreted in two ways: further to the first paragraph 

addressing the applicability of the Convention in cases of war, paragraph 2 determines 

the applicability of the Convention to “cases of partial or total occupation of the 

territory of a High Contracting Party,” regardless of whether the country whose 

territory was occupied met the occupation with armed resistance.
72

 Alternatively, the 

second paragraph conditions the restriction of the application of the Convention to all 

cases of partial or total occupation of the territory of a High Contracting Party, only if 
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the said occupation meets with no armed resistance, as was the case, e.g., in the 

occupation of Denmark by Germany in World War II. In all other cases of occupation, 

it does not matter whether or not the occupied territory belonged to a High Contracting 

Party. The 1958 Commentary of the International Red Cross denotes that this paragraph 

does not make its scope of application clearly, but supports the second interpretation.
73

 

The second interpretation is subject to criticism. It has been pertinently pointed out that 

limiting the second paragraph solely to cases where there is no resistance leads to a 

nonsensical interpretation: why should the applicability of the Convention be limited to 

occupation by a contracting party only in this case, as distinct from other instances of 

occupation where there is, prima facie, no need to fulfill this requirement?
74

 

In fact, as is further clarified below, the first interpretation is compatible with the text of 

the Convention, the context and the object and purpose of the Convention. For this 

reason, it is the one which is compatible with the rules of the Vienna Convention on the 

Law of Treaties, 1969 (the provisions of which are considered customary international 

law). Article 31, entitled “General Rule of Interpretation,” provides that “A treaty shall 

be interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose.” 

Article 2 of the Fourth Geneva Convention addresses its scope of application: 

Paragraph 1 covers the protection of civilian persons “in cases of declared war . . . 

between . . . the High Contracting Parties, even if the state of war is not recognized by 

one of them.” Paragraph 2 covers the protection of civilians in “cases of . . . occupation 

of the territory of a High Contracting Party, even if the said occupation meets with no 

armed resistance.” Paragraph 3 states that, even if “one of the Powers in conflict may 

not be a party to the present Convention, the Powers who are parties thereto shall 

remain bound by it in their mutual relations.” The text of Paragraph 2 thus distinguishes 

between two principal circumstances: protection in time of war and protection in time 

of occupation of the territory of a High Contracting Party by another High Contracting 

Party. 

This interpretation is also more compatible with the context than the alternative 

interpretation. Part II of the Convention addresses primarily the general protection of 

populations against certain consequences of war, and its provisions cover protection in 

time of war. Part III covers the status and treatment of protected persons, and its sub-

sections include provisions that cover protection in time of war, provisions “common to 

the territories of the parties to the conflict and to occupied territories,” and provisions 

applicable only during occupation. The context therefore implies a distinction between 

provisions applicable in time of war and those applicable to occupation, rather than a 

distinction between provisions that are applicable in time of war and occupation, and 

those which apply only to occupation that has met with no armed resistance. 
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Regarding the object and purpose, the Convention draws a distinction between two 

situations of occupation: one where land was seized from a lawful sovereign, and 

another where it was seized from a state which had itself illegally invaded that territory. 

Let us assume for a moment that Turkey would attempt to occupy all of Cyprus today, 

but fail to do so, and instead Cyprus would liberate Northern Cyprus from Turkish rule. 

Is it conceivable that Cyprus would be obliged to apply to land, which belonged to it 

initially, the provisions of the Geneva Convention applying to occupied territories, to 

retain the legal order instituted there by Turkey and not settle Greek Cypriots in the 

territory?
75

 The provisions of the Geneva Convention concerning the occupying party’s 

obligations were not meant to cover this situation, according to the object and purpose 

of the Convention. They were meant to apply only to the occupation of territory 

belonging to a lawful sovereign power. 

On the face of it, since Israel does apply in practice the provisions of the Geneva 

Convention to West Bank residents, the distinction in interpretation makes no 

difference, but this is not quite true. Since the Convention excludes from its protection 

nationals of the occupying power,
76

 its provisions do not fit, because of its one-

sidedness, the case of territories to which the occupier has a well-founded claim of 

right. When Dinstein first opined that the territories were occupied under international 

law,
77

 he considered that “within the framework of the right of possession Israel can 

make great achievements: build and plant, pave and settle. In short, there is room for 

practical Zionism, a Zionism that realizes dreams, even at a time when the lights of 

political Zionism are dimmed.” However, this is not quite accurate. The provisions of 

the Geneva Convention do not provide protection to Jewish settlers seeking to realize 

the rights of Israel in the Yesha territories,
78

 but only to the Palestinian Arab residents 

of those territories. As above-mentioned, the provisions of the Convention do not fit at 

all the situation in which the occupying power has a rightful claim to sovereignty over 

the territory. Israel’s position, that it does not recognize the applicability of the 

Convention, but merely applies its humanitarian provisions in practice to the Arab 

residents of Yesha, is the appropriate response to the need to protect the human rights 

of the Arab population in the pertinent situation, in which the land was not seized from 

a foreign lawful sovereign. 

A study analyzing cases of occupation of territories since World War II indicates that 

the occupying states refused to apply the international law rules applicable to 

belligerent occupation, justifying their non-application on various grounds: an assertion 

of ownership over the occupied territory; the occupation of the territory followed an 

invitation of the indigenous government; the intervention was needed to repress gross 

and systematic violations of human rights or to facilitate self-determination; the 

occupant did not have in mind the permanent and exclusive control of the occupied 

territory.
79
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The occupation of Iraq in 2003-2005 is distinctive in that the Security Council adopted 

Resolution 1483 (2003),
80

 providing the American-led coalition with powers that the 

Coalition Provisional Authority (CPA) considered to be sufficient to transform the Iraqi 

political, military and legal system, by measures that go far beyond those which are 

deemed acceptable under the international law of occupation. The occupying powers 

considered that, had they been bound by the norms of the law of occupation, the 

objectives of the occupation would have been thwarted from the outset, and they would 

not have been able to transform Iraq into a democracy which respects basic human 

rights, since under occupation laws the occupying power is obliged to maintain the 

legal status as at the time of occupation.
81

 The question whether the Security Council is 

competent to authorize an occupying power to take measures not permitted under the 

international law of occupation is outside the scope of this study. Another pertinent 

question, outside the scope of this study, concerns the viability and desirability of such 

measures being imposed on the indigenous population without its proper cooperation in 

the transformation process. 

Regarding the status of the territory, it is notable that in any event the Fourth Geneva 

Convention does not address territories but persons entitled to protection. It does not 

determine anything at all regarding sovereign rights in the territory, nor does it stipulate 

a deadline for ending the occupation.
82

 Likewise, the Hague Regulations do not set a 

deadline for ending the occupation. The opinion that the occupying power must enter 

into serious negotiations to end the occupation, an obligation which has additional 

implications for the measures which may or may not be undertaken, above and beyond 

what is stated in the Convention,
83

 is unsupported. 

 

4.2 The Security Council’s Position on Jerusalem 

The Security Council responded to Israel’s actions in Resolution 252 (1968), which 

states that “all legislative and administrative measures and actions taken by Israel . . . 

which tend to change the legal status of Jerusalem are invalid and cannot change that 

status,”
84

 and in Resolution 478 (1980), which “censures in the strongest terms the 

enactment by Israel of [the] Basic Law on Jerusalem,” declared Israel’s actions and the 

Basic Law “null and void” and “reaffirmed [the Security Council’s] determination . . . 

to secure the full implementation of its resolutions in this matter by Israel.”
85

 The non-

recognition of Jerusalem as the capital of Israel in international law is reflected, inter 

alia, in the fact that foreign countries do not have their embassies in Jerusalem. From 

the point of view of international law, Israel’s sovereignty over East Jerusalem is not 

recognized. This fact, however, has no effect regarding the final status of Jerusalem, 

which can only be determined in a peace treaty between the parties to the conflict. 
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4.3 The ICJ Advisory Opinion on the Separation Barrier 

On 8 December 2003, the General Assembly adopted a resolution to apply to the 

International Court of Justice in The Hague for the urgent provision of an Advisory 

Opinion on the following question: “What are the legal consequences arising from the 

construction of the wall being built by Israel, the occupying Power, in the Occupied 

Palestinian Territory, including in and around East Jerusalem, as described in the report 

of the Secretary General, considering the rules and principles of international law, 

including the Fourth Geneva Convention of 1949, and relevant Security Council and 

General Assembly resolutions?” The resolution bears the title: “Illegal Israeli actions in 

Occupied East Jerusalem and the rest of the Occupied Palestinian Territory.”
86

 Israel 

submitted arguments only regarding the jurisdiction of the Court. In Israel’s opinion 

(and in the opinion of Australia, Canada, the EU Member States, and the USA), the 

Court should have exercised its discretion and declined to give an Advisory Opinion in 

this matter. Israel submitted that it is inconceivable “that a court of law, seized of a 

request for an opinion on Israel's actions in constructing the fence – a non-violent 

measure designed to prevent precisely the kind of attack that we are at this very 

moment witnessing – could think it proper to enter into the question in isolation from 

consideration of the carnage that is being visited on Israeli civilians by its principal 

interlocutor before the Court in these proceedings.” Israel noted in its submissions that 

in the forty months immediately preceding its submissions, Palestinian terror attacks 

had left 916 people dead and over 5,000 injured, many critically. The fact that the 

resolution of the 10
th

 Emergency Special Session of the General Assembly requesting 

the advisory opinion is absolutely silent on the matter is a travesty, reflecting the 

gravest prejudice and imbalance within the General Assembly. 

The EU, via Ireland, holding the presidency at that time, argued that it was 

inappropriate for the Court to give an opinion in this matter, since the opinion would 

not help the parties resolve their highly-political dispute by negotiations. France, in a 

separate document, also underscored that this request for an advisory opinion could set 

a dangerous precedent, inciting states to seek a vote by the General Assembly to refer 

to the Court disputes over which the Court would not have contentious jurisdiction. 

France noted that, since the Court’s power to give an advisory opinion is discretionary, 

it left it to the Court to determine in its wisdom whether it should exercise its powers in 

the present case. The Russian Federation emphasized that negotiations are the only way 

to achieve a peaceful and just settlement of the conflict; hence, regardless of whether or 

not the Court will exercise its discretion to give the opinion, it should take care not to 

write an opinion that would hamper, or create additional obstacles for, the negotiation 

process. Norway considered it inappropriate for the Court to give an opinion in this 

case, since applying the Court's jurisdiction would not help resolve the dispute. The 

Czech Republic considered that it was inappropriate for the Court to give an advisory 
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opinion, since the question raised was political rather than legal. Japan, too, expressed 

its view that applying the jurisdiction of the Court would not contribute to resolving the 

dispute, which could only be settled by means of negotiations between the parties.  

It is noted that the Court has jurisdiction to give an advisory opinion at the request of 

international organizations. The purpose of the opinion, however, is not to resolve a 

dispute between parties, but to advise the applicant body regarding the legal situation. 

Jurisdiction is at the Court’s discretion and it is not obliged to apply it. In a previous 

case, the Court itself had stated that giving an opinion, against the background of a 

dispute, without the consent of the state in question, may be incompatible with the 

judicial character of the Court.
87

 However, in casu, notwithstanding the objections of 

all the above-mentioned states, the Court decided by a majority vote to issue the 

Advisory Opinion. 

Moreover, one of the International Court judges who sat on the bench in this matter, 

Judge Dr. Nabil Elaraby of Egypt, said in an interview to an Egyptian newspaper in 

August 2001, two months before he joined the Court, that even if Israel was granted the 

possibility of presenting its arguments to the Court, they would be found devoid of 

merit and lacking credibility. Israel’s application to have Judge Elaraby disqualified 

was dismissed by a majority of 13 judges to 1.
88

 Only Judge Buergenthal, in a 

dissenting opinion, found it improper for a judge to express views bearing on the 

credibility and validity of arguments likely to be presented by the interested parties to 

the case, in a manner likely to affect its outcome. The ICJ decision to exercise 

jurisdiction and give an advisory point has been criticized sharply in Judge 

Buergenthal's declaration, published with the Advisory Opinion, and in the separate 

opinions of a number of judges. In Buergenthal’s view, “the absence in this case of the 

requisite information and evidence vitiates the Court's findings on the merits.” In her 

separate opinion, Judge Higgins raised doubts as to the propriety of the exercise of 

jurisdiction in this case (paras. 2ff.). Judge Higgins considered that the question before 

the Court reflected “one element within a multifaceted dispute” (para. 14). She noted 

that “the larger intractable problem (of which the wall may be seen as an element) 

cannot be regarded as one in which one party alone has already been classified by a 

court as the legal wrongdoer; where it is for it alone to act to restore a situation of 

legality; and where from the perspective of legal obligation there is nothing remaining 

for the other ‘party’ to do” (para. 3) [the quotation marks appear in the original, since 

the other party to the conflict is not a state, and therefore not considered a “party” 

proper]. Furthermore, as noted by Judge Higgins (paras. 12ff.), in contrast to previous 

cases, the object of the General Assembly, in requesting the Court’s opinion, was not to 

secure advice on the Assembly’s decolonization duties, but later, on the basis of the 

opinion, to exercise powers over the dispute. In refraining from addressing this matter 

at all, the Court has revised, rather than applied, the existing case law. 
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Even though in its Advisory Opinion in the Western Sahara case,
89

 the ICJ held that to 

give an advisory opinion would be “incompatible with the Court’s judicial character,” 

inter alia, when “the circumstances disclose that to give a reply would have the effect of 

circumventing the principle that a State is not obliged to allow its disputes to be 

submitted to judicial settlement without its consent” (ibid., para. 33), the court has, 

however, been reluctant to find that such circumstances were present in later cases.
90

  

The reason given by the Court for overriding the principle of consent to judicial 

settlement and for exercising its discretion to assume jurisdiction in the case of the 

“Wall,” that “the opinion is requested on a question which is of particularly acute 

concern to the United Nations” (ICJ Advisory Opinion on the Wall, para. 50), has been 

referred to as a “striking innovation, extending the powers of the majority in the 

General Assembly and curtailing the freedom of choice belonging to States in the field 

of settlement of disputes.”
91

  

In the Max Planck Encyclopedia of Public International Law, it has been pertinently 

recommended that “the difficulties arising in cases where the request for an opinion 

was related to a pending dispute could be avoided if the Court were required to decline 

to give an opinion unless the parties to the dispute agreed in advance to accept it as 

binding.”
92

  

On the merits, the ICJ’s starting point has been that the West Bank territories are 

Occupied Palestinian Territory. Admittedly, this term was used in the text of the 

General Assembly’s request for an Advisory Opinion. However, the General Assembly 

is a political body,
93

 and the ICJ should not have considered itself exempt from 

assessing whether the term was accurate.  

A study examining the UN attitude to the Yesha territories found that the General 

Assembly had refrained from calling them Occupied Jordanian Territory or Occupied 

Egyptian Territory, because all other states (with two exceptions) did not recognize the 

Jordanian occupation and Egypt has never claimed sovereignty over the Gaza Strip.
94

 

The problem of terminology was resolved by the General Assembly referring to the 

Yesha territories from 1967 to 1973 as Occupied Arab Territory, or just Occupied 

Territory. In 1973 the General Assembly referred to the “right of the Arab States and 

peoples whose territories are under foreign occupation” (emphasis added – TE).
95

 By 

1977 the reference had become “Palestinian and other Arab territories occupied since 

1967,”
96

 and in 1979 the Security Council employed the same terminology.
97

  

Instead of examining the issue in depth, the Court made do with a general 

determination that the Fourth Geneva Convention applies to any occupied territory 

where there is an armed conflict between two or more contracting states. Israel and 

Jordan were contracting states to the Convention at the time when the armed conflict 

broke out in 1967. The Court therefore concluded that the “Fourth Geneva Convention 
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is applicable in any occupied territory in the event of an armed conflict arising between 

two or more High Contracting Parties. Israel and Jordan were parties to that Convention 

when the 1967 armed conflict broke out. The Court accordingly finds that that 

Convention is applicable in the Palestinian territories which before the conflict lay to 

the east of the Green Line and which, during that conflict, were occupied by Israel, 

there being no need for any enquiry into the precise prior status of those territories” 

(emphasis added – TE).
98

 The Hague Regulations also apply as customary international 

law in occupied territories.
99

 

The Court’s conclusions are based on what the Court calls a “brief analysis” of the 

historical background to the status of the Occupied Palestinian Territory (paras. 70-77 

of the Advisory Opinion), an analysis which is so imprecise that Judge Higgins, in her 

separate opinion, referred to the presentation of the facts by the Court as a “history” (in 

inverted commas) which, in her opinion, is “neither balanced nor satisfactory.” 

According to the Court (para. 70), “[a]t the end of the First World War, a class ‘A’ 

Mandate for Palestine was entrusted to Great Britain . . . in the interest of the 

inhabitants of the territory.” The Court refers in this respect to its Advisory Opinion in 

the matter of the International Status of South West Africa. But this analysis is 

inaccurate. It will be recalled that Palestine was entrusted to Great Britain as a Mandate 

in the interest of the Jewish people, which at the time did not constitute a majority of 

the local population in the territory,
100

 a fact which distinguished this Mandate from all 

other mandates granted at that time. 

The next milestone in the historical description of the Court is the General Assembly’s 

Partition Plan of 29 November 1947 (para. 71 of the Advisory Opinion). The Court 

states that Israel proclaimed its independence on the strength of the General Assembly 

Resolution. This point, too, as demonstrated above, is not at all accurate. The Court 

refers to the Armistice Agreements between Israel and the neighboring states, which 

determined the armistice demarcation line (the “Green Line”). But the Court fails to 

mention what was stated unequivocally in the Agreements themselves about this line, 

namely, that it would not be considered a political or territorial boundary.
101

 As far as 

the Court is concerned, the Green Line had to all intents and purposes become an 

international border, even if the Court does not state this explicitly, but just by way of 

drawing a distinction between Israel’s actions to the west of the Green Line, which are 

apparently legitimate, and those beyond the Green Line which, in the Court’s opinion, 

are in breach of international law.
102

 

The Court makes no reference whatsoever to the invasion and occupation of the Yesha 

territories by Jordan in the War of Independence, which was illegal under international 

law, nor is a single mention made of Jordan’s attempted illegal annexation, which was 

also not recognized in international law. In a separate opinion, Judge Kooijmans states 
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that, in his opinion, the Court should have addressed this matter, since it would have 

reinforced the Palestinian position. In his opinion (paras. 8-9), as soon as Jordan 

claimed sovereignty over the West Bank, that was sufficient to fulfill the precondition 

prescribed in the Fourth Geneva Convention, that in 1967 Israel seized the territory 

from a High Contracting Party, regardless of whether or not Jordan’s claim was well-

founded in international law. Apparently, Judge Kooijmanns’ opinion has not been 

adopted (and rightly so) by the other judges, who preferred to overlook the Jordanian 

invasion altogether. 

From the Armistice Agreements (para. 72), the Court leaps straight to the Six-Day War 

(para. 73), without mentioning how that war broke out. From there it moves on to 

Security Council Resolution 242 (para. 74), here, too, ignoring the fact that the 

Resolution did not require Israel to withdraw from all the territories it had occupied 

during the war, and that this Resolution was not drafted absentmindedly, but very 

carefully, following lengthy discussions and negotiations. Paragraph 75 of the Advisory 

Opinion addresses Security Council resolutions that condemned the measures taken by 

Israel with a view to changing the status of the City of Jerusalem immediately after the 

war and later on – with the adoption of Basic Law: Jerusalem. Paragraph 76 refers to 

the peace treaty with Jordan, fixing the boundary with Israel, “without prejudice to the 

status of any territories that came under Israeli military government control in 1967.” 

Paragraph 77 refers briefly to the fact that a number of agreements were signed with the 

PLO. Regarding these agreements, it states only that they required Israel to “transfer to 

Palestinian authorities certain powers and responsibilities.” Such transfers did take 

place but, as a result of subsequent events (which the Court does not specify at all), 

“they remained partial and limited.” 

The “historical” background, presented by the Court in its Advisory Opinion, is 

disconnected from history. But the Court could not have reached its conclusions in any 

other way. It was only on the basis of this “history,” while overlooking the real history, 

that it was possible to depict Israel as an occupying power, lacking any legitimate claim 

of right of its own in the West Bank, and to depict the “Green Line” as being actually 

identical to an international boundary (a determination that contravenes the peace treaty 

between Israel and Jordan and the agreements between Israel and the PLO, since it 

effectively predetermines the outcome of the negotiations, while the agreements 

expressly stipulate that they in no way predetermine the outcome of the negotiations on 

the permanent status of the West Bank). The West Bank has thus become, in the eyes of 

the Court, “Occupied Palestinian Territory” since the time of the British Mandate, the 

place where the Palestinian people would attain self-determination. In this respect, it is 

noteworthy that the original PLO Charter of 1964 provided that the PLO “does not 

exercise any territorial sovereignty over the West Bank in the Hashemite Kingdom of 
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Jordan, on the Gaza Strip or in the Himmah Area” (Art. 24). This provision was deleted 

from the PLO Charter when its 1968 version was adopted. 

Finally, the Court holds that Israel does not even have the right to self-defense against 

that non-state entity, even though – as pointed out in the Declaration of Judge 

Buergenthal and in the separate opinion of Judge Higgins – the United Nations Charter, 

“in affirming the inherent right of self-defense, does not make its exercise dependent 

upon an armed attack by another State” (Buergenthal’s declaration, para. 6) and that, 

moreover, the Security Council itself adopted a resolution immediately following the 

terrorist attack of Al-Qaeda in the USA on 11 September 2001, recognizing the right of 

states to defend themselves against terrorist attacks and to combat terrorism.  

 

4.4 Interim Summary 

General Assembly resolutions are non-binding recommendations. Nor are the Security 

Council resolutions in the matter of the Israel-Arab conflict binding on the parties. In 

any event, Security Council Resolutions 242 and 338 do not mandate the establishment 

of a separate Arab state in Jerusalem, the West Bank and the Gaza Strip. Nor did the 

Interim Agreements signed by Israel and the PLO decide the question of sovereignty 

over those territories. Israel’s unilateral withdrawal from the Gaza Strip in August-

September 2005, further to the Government of Israel’s Disengagement Program, did not 

resolve the question of sovereignty, and neither did the General Assembly’s upgrade of 

Palestine’s status in the United Nations to that of a Non-Member Observer State. The 

International Court of Justice’s Advisory Opinion changes nothing in this matter. The 

opinion was written on a basis that was, with respect, both factually and legally 

unsound. In any event, like any advisory opinion of the Court, it is not binding. In the 

legal situation obtaining in this matter, only a permanent status agreement can 

determine the questions of sovereignty over the West Bank and the Gaza Strip. 

 

5. THE SETTLEMENTS IN INTERNATIONAL LAW 

 

5.1 The West Bank Settlements 

As explained above, Israel is not a foreign occupying power in the West Bank.
103

 

Consequently, there is no obstacle to the establishment of civilian Jewish settlements on 

state lands,
104

 whether at the initiative of the state or the Jewish settlers themselves. As 

far as private property is concerned, Israel is entitled to expropriate private property (in 

consideration for payment) for various public purposes, according to accepted criteria 

in law-abiding democratic nations. 
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5.2 The Rules of International Law Regarding Occupied Territories  

Even if Israel were an alien occupying power in Yesha, Jewish settlement there would 

still be permissible under international law. Pursuant to the sixth paragraph of Article 

49 of the Fourth Geneva Convention (to which Israel is a High Contracting Party), an 

occupying power “shall not deport or transfer parts of its own civilian population into 

the territory it occupies.”
105

 According to the Commentary of the International 

Committee of the Red Cross (ICRC), this paragraph was intended to “prevent a practice 

adopted during the Second World War by certain Powers, which transferred portions of 

their own population to occupied territory for political and racial reasons or in order, as 

they claimed, to colonize those territories. Such transfers worsened the economic 

situation of the native population and endangered their separate existence as a race.”
106

 

It is noted that a breach of this prohibition was not considered to be a grave breach of 

the Convention. Additional Protocol I, added to the Geneva Convention in 1977, 

provides (Art. 85(4)) that a breach of the prohibition would be considered a grave 

breach.
107

 Israel is not a High Contracting Party to the Protocol. 

However, the voluntary settlement of citizens of the occupying power in the occupied 

territory (not on private land) is permissible, otherwise there would be no meaning to 

the term “transfer,” which the provision forbids.
108

 The purchase of land by citizens of 

the occupying power in occupied territories is likewise not forbidden.
109

 Nor is there 

any obstacle to the occupying power taking active steps to settle its citizens in civilian 

settlements in the occupied territory, if the settlement is justified for security reasons, 

and is established in a strategic location.
110

 It is not necessary for the army to need the 

land to provide for its needs. The anticipation that, if it is left in the owner’s possession, 

acts of sabotage will originate therefrom, suffices. 

Regarding state-owned land, Hague Regulation 55 provides that the occupying state is 

only an administrator and usufructuary of “public buildings, real estate, forests, and 

agricultural estates belonging to the hostile State, and situated in the occupied country.” 

The occupying state must safeguard the capital of these properties (subject to regular 

wear and tear). Ownership of the property is not transferred to it, but it may enjoy the 

benefits thereof. Inter alia, the occupying state may also let, lease or cultivate the 

land.
111

  

The situation is different for private property. According to Hague Regulation 46, the 

occupying state must respect private property and may not confiscate such property, 

i.e., expropriate it without compensation for an illegal purpose.
112

 But the occupying 

state may take temporary possession of privately owned land, against consideration, in 

order to establish civilian settlements that serve its security needs.
113
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As aforementioned, with respect to Yesha, Israel was not obliged, under international 

law, to apply either the Hague Regulations or the Fourth Geneva Convention. However, 

in the cases deliberated in Israeli courts the state declared that, although not legally 

obliged to apply these rules in Yesha, it will nevertheless apply the humanitarian 

provisions included therein. The Court accepted the state’s position without deciding 

this issue on its merits. This is the background against which one must read the 

decisions of the Israel Supreme Court in the cases deliberated before it. 

The Court ruled that private lands may be seized (against consideration) for the purpose 

of civilian settlements only where the need for such a settlement is necessary for 

security reasons, whereas the expropriation of private land for settlement purposes not 

motivated by security needs is prohibited (e.g., the “Elon Moreh” case).
114

 In another 

case, the Court authorized the seizure of land despite the petitioner’s claim that “both 

the areas of Tubas and of Ramallah are calm and quiet and there is nothing to fear.” 

The Court’s response (per Justice Witkon) stated that,
115

 

There is no better cure for a malady than its prevention at onset, and it is better to 

discover and thwart a terror act before it has been committed. . . . One does not 

have to be a military and security expert to realize that terrorist elements operate 

more easily in an area inhabited only by a population that is indifferent or is 

sympathetic towards the enemy than in an area where there are also persons 

likely to look out for them and to report any suspicious movement to the 

authorities. Among the latter, terrorists will find no hideout, assistance or 

supplies. 

In other cases the Supreme Court declined to address the legality of Jewish settlements 

beyond the Green Line, since their status would be determined definitively in the peace 

treaty, when such is signed, and “until then it is the duty of the respondent [in casu, the 

Commander of the Israel Defense Forces (IDF) in the Gaza Strip] to protect the civilian 

population (Arab and Jewish) in the area under its military control.”
116

 

Article 49, paragraph 6, of the Fourth Geneva Convention stipulates that “the 

Occupying Power shall not deport or transfer parts of its own civilian population.” 

Israel has never forcibly uprooted its civilians, or transferred large numbers of them, to 

Yesha territories. Israel has only allowed people to settle of their own free will on land 

which is not privately owned. In some cases Israel allowed its citizens who, either 

themselves or their parents, owned land in the Yesha territory or in East Jerusalem 

before 1948, and had been expelled or dispossessed by Jordan, to return to their land 

after 1967. The Geneva Convention does not apply at all to such settlement. Israel did 

not attempt to confiscate the land or uproot the local population out of political or racial 

motivation, nor has it sought to alter the demographic nature of the area.
117
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5.3 The Agreements with the PLO 

The Interim Agreement between Israel and the PLO, signed on 28 September 1995, 

does not cover the matters that will be negotiated with respect to permanent status, 

including Jerusalem and the Yesha settlements (Art. XXXI(5) of the Interim 

Agreement). Moreover, the Interim Agreement states that “neither Party shall be 

deemed, by virtue of having entered into this Agreement, to have renounced or waived 

any of its existing rights, claims or positions” (Art. XXXI(6)). It is true that Article 

XXXI(7) determines that “neither side shall initiate or take any step that will change the 

status of the West Bank and the Gaza Strip pending the outcome of the permanent 

status negotiations.” However, had this provision been capable of preventing the 

establishment of new settlements, then it would have rendered paragraph (6) devoid of 

meaning and therefore redundant. The Palestinian Authority has not applied such an 

interpretation to its own acts, since such an interpretation would have prevented the 

Arab population, too, from undertaking any building on the territories handed over to 

the Palestinian Authority under the Interim Agreement. It has been further pointed out 

that, during the course of the negotiations on the Interim Agreement in 1995, the 

Palestinian delegation requested that a “side letter” be attached, the text of which would 

be agreed upon, whereby Israel would commit to restricting settlement construction in 

Area C during the process of implementation of the agreement and the ensuing 

negotiations. However, ultimately, the Palestinian leadership withdrew its request for 

such a side letter.
118

 Hence, nothing in the Interim Agreement affects the settlements. It 

is permissible to expand the existing ones and also to establish new settlements. 

Indeed, the Edmund Levy Committee Report
119

 determines that the legality of the 

presence of the settlements derives from the historic, indigenous and legal rights of the 

Jewish people to settle in those areas, validated in international documents recognized 

and accepted by the international community. 

 

5.4 Comparative Perspectives 

Since World War II a number of wars have taken place, resulting in settlement in 

territories occupied during the war. A study examining such incidences revealed not a 

single case where the settlers were required to evacuate their homes after those 

territories reverted to the State whose territory had been occupied, not even where the 

occupying State encouraged the emigration of its residents so as to influence the 

demography of the occupied territory, in contravention of the provisions of the Fourth 

Geneva Convention.
120

 Within the present limited framework, I shall briefly address 

two examples – (a) the status of ethnic Russians who were resettled by the Soviet 

Union in the Baltic States after World War II, when the Baltic States regained 

independence; and (b) how international law addressed claims for restitution brought by 
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Greek Cypriot refugees who had been expelled from, and dispossessed of, their homes 

and property in Northern Cyprus after the territory had been occupied by Turkey in 

1974, followed by the establishment of the Turkish Republic of Northern Cyprus, 

which has never been recognized in international law. 

 

a. The status of ethnic Russians in the Baltic States.  

In 1944, towards the end of World War II, the Soviet Union occupied the Baltic 

States of Lithuania, Latvia and Estonia. Stalin and his successors forcibly moved 

some half a million ethnic residents of the Baltic States to Siberia, while resettling 

hundreds of thousands of Russian citizens in those States, in a manner which 

greatly altered their demography, in particular in Estonia, where the number of 

ethnic Estonians dropped to ca. 60 percent by 1989, when Estonia was liberated 

from the Soviet Union, and Latvia, where ethnic Latvians represented only slightly 

over half of the population at the time of Latvia's liberation from the Soviet Union. 

In this case there appears to have been a fundamental breach of Article 49 of the 

Fourth Geneva Convention, but the Soviet Union claimed that the annexation of the 

Baltic States took place with their agreement, hence the Geneva Convention did not 

apply.  

When the Soviet Union was dismantled, independent Lithuania granted citizenship 

also to its Russian residents, whose overall numbers did not affect the composition 

of the population. By contrast, Latvia and Estonia adopted a very different attitude. 

The ethnic Russians, who before the war had had no connection with those 

countries, were not granted either citizenship or civil rights. When Latvia and 

Estonia joined the European Union, not only did the EU not demand that the ethnic 

Russians must leave and return to Russia, but it demanded that Latvia and Estonia 

should amend their citizenship laws to make it easier for the ethnic Russians to 

become citizens of those countries and ensure full protection of their human rights 

and fundamental freedoms. 

 

b. The claims of Greek Cypriots regarding the homes in Northern Cyprus which they 

were forced to leave following the Turkish occupation.  

After hundreds of years of Ottoman rule, followed by British colonial rule, Cyprus 

attained independence in 1960, following an international agreement between Great 

Britain, Greece and Turkey. The majority of the population was Greek Cypriot, 

with a significant Turkish Cypriot minority (approximately one-fifth). The 

Constitution of independent Cyprus provided for participation of the two national 

communities in the central government, the legislature, the judiciary, the public 
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service and the army. The parliament, the administration, and the public service 

were to be composed of 70 percent Greek Cypriots and 30 percent Turkish 

Cypriots. This arrangement was short-lived and accompanied by harsh ethnic 

clashes, spurred also by the mother countries, Greece and Turkey.  

In 1974, after a failed attempt by nationalist Greek Cypriots, supported by the 

Greek military government, to incorporate Cyprus into Greece (enosis), Turkey 

invaded Cyprus, occupied more than a third of the island and established the 

Turkish Republic of Northern Cyprus (TRNC). At the time of the occupation, some 

200,000 Greek Cypriots, who had hitherto lived in the area occupied by the Turks, 

were forced to leave. At the same time, some 80,000 Turkish Cypriots fled their 

homes in the Greek part of the island. Turkey continues to occupy that area to this 

day. About half of the residents of the region are Turkish immigrants settled there 

by the Turkish government. The TRNC has only been recognized by Turkey. The 

Turkish settlement in Northern Cyprus was undertaken in breach of the Geneva 

Convention. 

Greek Cypriots have submitted a large number of applications to the European 

Court of Human Rights in Strasbourg, demanding the return of their homes. All 

states which are Contracting Parties to the European Convention on Human Rights 

and Fundamental Freedoms, 1950, must respect the right of every citizen to “the 

peaceful enjoyment of his possessions” (Art. I of Protocol No. 1 to the Convention) 

and “respect for . . . his home” (Art. 8 of the Convention). Greece and Turkey are 

Contracting States. The European Court of Human Rights has held Turkey 

responsible for the acts and omissions of the authorities within the TRNC in 

numerous cases, because of its full and effective control in that territory. 

Accordingly, the Court held that it was competent to decide the Greek Cypriot 

applications.  

In an application that was heard on the merits in 1996, the Loizidou case,
121

 the 

Court ruled that the Greek Cypriots, who were forced to leave their homes in 1974, 

were the legal owners of the property that remained in the territory occupied by 

Turkey. Furthermore, since the occupation Turkey has been responsible for the 

continuing violation of their rights under the European Convention. The TRNC’s 

allegations that it had expropriated the property were dismissed; since the Turkish 

Republic of Northern Cyprus has not been recognized in international law, such 

expropriation was likewise not recognized. Therefore, the applicant’s right to enjoy 

her possessions had been violated.  

By contrast, the Court ruled that there was no violation of the applicant’s right to 

respect for her home, pursuant to Article 8 of the Convention. In 1972, the claimant 

married and moved to Nicosia, in a neighborhood which became, two years later, 
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part of the Greek side of the island. Even if she intended to return to her family 

home on the Turkish side, such intention is not protected under the Convention. 

“Home” is the place where a person actually lives, not the place where he grew up, 

or the place that had been the family home for generations (para. 66 of the Court’s 

decision). Regarding the relief to which Mrs. Loizidou was entitled, the Court ruled 

that the parties should negotiate an agreed settlement within the six months 

subsequent to the ruling, and notify the Court of any agreement that they may reach. 

In 2005, following a decision of the European Court of Human Rights, Turkey 

established the Immovable Property Commission in Northern Cyprus (IPC); the 

Commission’s purpose is to “establish an effective domestic solution” for claims of 

Greek Cypriots who had been forced to leave their property in Northern Cyprus. In 

2010, in the case of Demopoulos,
122

 the European Court of Human Rights heard 

applications of Greek Cypriots who claimed that the remedies provided by the IPC 

– that is, compensation – are wholly inadequate, since they effectively prevent them 

from reclaiming possession of their property and homes. According to the 

applicants, financial relief should be awarded only in rare instances where it is 

materially impossible to restitute their homes (e.g., if the house had been 

destroyed). In any other event, the appropriate remedy is the de facto restitution of 

their homes. The Turkish government submitted that the restitution of private 

property is not possible if the property has been transferred to other private persons, 

or is located in military areas, or is being used for a public purpose – roads, schools, 

hospitals, or serves some other public interest.  

The European Court of Human Rights considered, as a starting point, the fact that 

“some thirty-five years have elapsed since the applicants lost possession of their 

property in northern Cyprus in 1974. Generations have passed. The local population 

has not remained static. Turkish Cypriots who inhabited the north have migrated 

elsewhere; Turkish-Cypriot refugees from the south have settled in the north; 

Turkish settlers from Turkey have arrived in large numbers and established their 

homes. Much Greek-Cypriot property has changed hands at least once, whether by 

sale, donation or inheritance” (para. 84). The Court dismissed (paras. 92ff.) the 

applicants’ arguments that the failure to restitute their property in specie 

retroactively legitimizes illegal Turkish acts.  

The Court further added (para. 116) that to order Turkey to effect restitution in 

every case, save those in which it is physically impossible (e.g., if the actual 

property no longer exists), would risk being arbitrary and injudicious. Some thirty-

five years after the applicants, or their predecessors in title, had left their property, 

Turkey must also take into account all the legal and practical factors that prevent 

restitution, primarily the rights acquired in the intervening period by third parties. 

The European Court of Human Rights cannot be expected to interpret and apply the 
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rules of the Convention in a manner that would impose an unconditional obligation 

on a government to embark on the forcible eviction and rehousing of potentially 

large numbers of men, women and children even with the aim of vindicating the 

rights of victims of violations of the Convention but, at the same time, creating 

disproportionate new wrongs.  

The Court reiterated its determination that it is the duty of the States to respect the 

right of every citizen to his home, meaning only a real home with which the person 

has “a concrete tie in existence at this moment in time,” not just “‘family roots,’ 

which is a vague and emotive concept.” Thus, for instance, regarding the claim of 

one applicant to restitution of her home, the Court ruled (para. 137) that “the 

Applicant was very young at the time she ceased to live in the then family home in 

1974 . . . .For almost her entire life, the applicant has been living with her family 

elsewhere. The fact that she might inherit a share in the title of that property in the 

future is a hypothetical and speculative element, not a concrete tie in existence at 

this moment in time. The Court accordingly does not find that the facts of the case 

are such as to disclose any present interference [by Turkey] with the applicant's 

right to respect for her home.”  

To summarize, the European Court ruled that all the spplicants must first exhaust 

their domestic remedies before the Immovable Property Commission of Northern 

Cyprus, the Court having been satisfied that the IPC’s composition meets the 

requirements of independence and impartiality, and that it carries out its functions 

according to legislation, which seeks to provide a mechanism of redress and which 

has been interpreted so as to comply with international law, including the 

Convention, providing an accessible and effective framework of redress. The Court 

noted that the applicants are not compelled to appear before the IPC. They may 

choose to await a political solution when the international dispute over Cyprus is 

settled peacefully. 

 

6. THE ISSUE OF THE PALESTINIAN PEOPLE’S SELF-DETERMINATION 

 

6.1 Defining the Palestinian People 

According to the International Court of Justice in The Hague, only the Palestinian 

people have the right to self-determination in all areas of Judea and Samaria beyond the 

Green Line. The Palestinians themselves claim a right to self-determination in the 

whole territory of the British Mandate for Palestine. Since Palestinians are a majority of 

the population in the land to the east of the Jordan River, ruled by a Bedouin minority, 

it is reasonable to expect that this territory should be included in the claim. This 
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conclusion may also be implied from the text of the Palestinian National Charter of 

1968, Articles 1 and 2, whereby “Palestine, in its entirety, with the boundaries it had 

during the British Mandate,” is “an indivisible territorial unit,” “the homeland of the 

Arab Palestinian people,” as it will be recalled that “the territories lying between the 

Jordan and the eastern boundary of Palestine” were part of the Mandate territory, with 

respect to which the Mandatory had the right to suspend, or withhold, the application of 

certain provisions of the Mandate, in view of existing local conditions (Art. 25, 

Mandate document). Once the West Bank comes under Palestinian rule, the existing 

local conditions would seem to require the inclusion of these territories in that 

Palestinian state. 

In the context of the Land of Israel which lies to the west of the Jordan river, the 

question arises whether the claim to self-determination refers: (1) only to Arabs 

currently living in the West Bank and Gaza (Yesha) territories; or (2) to the West Bank 

and Gaza (Yesha) Arabs, as well as any person defined as a refugee since 1948, 

according to the rules laid down in this matter by the United Nations Relief and Works 

Agency for Palestine Refugees in the Near East (UNRWA), established by the UN after 

the War of Independence specifically to “carry out direct relief and works programs for 

Palestine refugees”; or (3) should Arabs with Israeli citizenship within the Green Line 

also be included in the definition? There is a further question of whether the claim to 

self-determination is made only with respect to Judea and Samaria and Gaza, or extends 

to all of Eretz Israel to the west of the Jordan River.  

Since the implications of this question are of great significance to Israel’s right to 

defend itself, and even to its very existence, a close examination of this issue is highly 

important. To that end, the meaning of each of the different options must be clarified 

and understood. The second and third options in particular require an analysis of the 

refugee question since 1948; a proper understanding of the PLO position, according to 

the organization’s documents currently published on the United Nations Palestine 

website; and an evaluation of the implications of the Arab Spring for the Middle East 

and the current status in Iraq, Syria, Lebanon, Egypt, Libya and Tunisia, as well as in 

Judea and Samaria and the Gaza Strip themselves. 

6.2 Self-Determination for Arabs in the West Bank and Gaza Only 

Discussions of the existence of a right to self-determination for people in a certain 

region usually refer to a people living in that region. To date, the only exception has 

been the Jewish people. Because of the Jewish people’s historical ties with Eretz Israel, 

dating back thousands of years, ties which were never severed even after the Jewish 

people were forcibly exiled and lost their sovereignty over the land, the League of 

Nations determined in the Mandate Document that the land would be administered by 
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the British Mandatory for the purpose of reconstituting the national homeland for the 

Jewish people, even though the majority of the Jewish people did not live in the country 

at the time the Mandate was given. All other mandates established by the League of 

Nations were given for the benefit of peoples living on their own land under colonial 

rule. Similarly, when the International Court of Justice refers to the Palestinians’ right 

to self-determination, it seems to refer, at least on the face of it, to the Palestinian Arabs 

living in Judea, Samaria and Gaza today. 

However, an examination of the various documents dealing with the Palestinians and 

their claim to self-determination reveals that the Palestinians themselves do not 

consider that the recognition of a right to self-determination of the residents of Judea, 

Samaria and Gaza will conclude their national claims. On the contrary, they appear to 

view their position as parallel to the Jewish people. Article 1 of the PLO Charter of 

1968 determines that “the Palestinian people are an integral part of the Arab nation.”  

The parallel is inappropriate. Whereas the Jewish people has only one country in the 

world where it can realize its right to self-determination, the Palestinians form the 

majority of the population of Jordan, whose territory constitutes ca. 76 percent of the 

overall territory originally allocated to the British Mandate for Palestine and only later, 

after the Mandate had been approved by the League of Nations, was ultimately carved 

out of the Jewish national homeland by the British Mandatory to establish an Arab 

state. The Arab nation as a whole has over 20 states. Indeed, Article 1 of the Palestinian 

National Charter provides further that “Palestine is the homeland of the Arab 

Palestinian people; it is an indivisible part of the Arab homeland and the Palestinian 

people are an integral part of the Arab nation.” There is no parallel here to the Jewish 

people, which suffered in exile for thousands of years because it had not a single land 

of its own. 

 

6.3 Self-Determination for Arabs in the West Bank and Gaza and for All Palestinian 

Refugees since the War of Independence 

The possibility that the scope of the claim to self-determination extends also to the 

claim of all Arab refugees since the War of Independence to self-determination in the 

territory of Palestine that lies to the west of the Jordan River requires an examination of 

the origins of the refugee problem.  

Following the War of Independence, Israel absorbed some 600,000 Jews from Arab 

nations and a similar number of Arabs
123

 left areas of Israel within the Green Line. 

Throughout history wars have produced refugees and population exchanges, and this 

case was no different than others. What makes the Israeli-Arab conflict novel is the 

outright refusal of the Arab nations to absorb and integrate the Arab refugees, despite 
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their vast territories and rich oil resources. Even in Jordan, where Palestinians are the 

majority population, they suffer from discrimination by comparison with the ruling 

Bedouin minority.
124

 For its part, Israel absorbed Jewish refugees without receiving any 

compensation for the property which they had to leave behind in the Arab states, and 

with no assistance from international organizations. Had the Arab nations used only the 

property that the Jewish refugees had left behind and that the Arab states had seized,
125

 

they would have been able to resolve, without any difficulty, the problem of the Arab 

refugees whom, according to their own declarations, they considered to be their 

brethren. 

UN Security Council Resolution 242 declared the necessity “for achieving a just 

settlement of the refugee problem.” Yet it made no mention of the Palestinian refugees. 

This was no chance omission. The Resolution was drafted in recognition of the fact that 

there were refugees on both sides. Indeed, when discussing a just settlement to bring 

about the end to the dispute, it is impossible to ignore the fact that the War of 

Independence produced both Jewish and Arab refugees. 

In recent years a claim is frequently heard that the Palestinians are a separate people, 

thus there was no exchange of population following the War of Independence. 

However, there is no “Palestinian” language and no specific “Palestinian” culture. The 

Palestinians are Arabs, indistinguishable from Jordanians, Syrians, Lebanese, Iraqis and 

others. 

A declaration by Jamal al-Husseini, representative of the Arab Higher Committee to the 

United Nations Ad Hoc Committee on the Palestinian Question, which debated the 

question of Palestine in 1947, makes this point clearly (even though it ignores the lack 

of unity and rivalries between the Arab factions, detailed in Section 6.5 infra): 

One other consideration of fundamental importance to the Arab world was 

that of racial homogeneity. The Arabs lived in a vast territory stretching 

from the Mediterranean to the Indian Ocean, spoke one language, had the 

same history, tradition and aspirations. Their unity was a solid foundation 

for peace in one of the most central and sensitive areas of the world. It was 

illogical, therefore, that the United Nations should associate itself with the 

introduction of an alien body into that established homogeneity, a course 

which could only produce new Balkans.
126

 

Likewise, the testimony given in 1937 by the Secretary General of the Arab Higher 

Committee in Mandatory Palestine, Auni Abdul Hadi, to the British Royal Commission 

(the Peel Commission):
127

 

There is no such country as Palestine! ‘Palestine’' is a term the Zionists 

invented! There is no Palestine in the Bible. Our country was for centuries 

part of Syria. 



41 

 

Prior to 1967 the Palestinians who lived in Judea, Samaria and the Gaza Strip did not 

demand a separate right to self-determination. 

However, regardless of whether or not the Palestinians have a right to self-

determination, in any event there is no other example in history of a refugee problem 

being perpetuated for so many years, since in the regular course of affairs every country 

absorbed those refugees who shared ethnic roots with its population. 

Other differences relate to the definition of the Palestinian refugees and their treatment 

by the UN.
128

 The UN Refugee Agency takes care of refugees from all over the world. 

Only with respect to the Palestinian refugees a special UN agency was created, namely 

the United Nations Relief and Works Agency for Palestine Refugees in the Near East 

(UNRWA), which deals solely with Palestinian refugees and has at its disposal much 

greater resources than those available to the UN Refugee Agency. UNRWA employs 

many people, for the most part themselves designated as refugees, who earn their 

livelihood at the Agency, in contrast to the situation obtaining at the UN Refugee 

Agency which, in order to prevent the perpetuation of refugee status, does not employ 

local refugees in resolving the problem. 

Furthermore, whereas refugees are generally defined as people who lived permanently 

in a certain location and were forced to leave as a result of war or persecution or natural 

disaster, Palestinian refugees are defined as people who lived in Palestine for at least 

two years prior to the conflict of 1948, i.e., between June 1946 and May 1948, and lost 

their home and livelihood as a result of the Israeli-Arab conflict. A study investigating 

the date of arrival of Arab residents to Eretz Israel
129

 indicates that their numbers 

increased substantially following the waves of Jewish immigration, which created 

employment opportunities that had not previously existed in the country.
130

 Reports by 

the Director of UNRWA in 1951 and 1960
131

 denote that UNRWA exercised great 

flexibility in defining people as refugees, so as to include people who, although they 

may have lost property in Israel, did have a home, because they only worked in Israel 

before the war, but their home was in an area that was not within the Green Line. Also 

included in their number were Bedouins who customarily led a nomadic lifestyle 

between different areas and had no permanent abode in Israel within the Green Line. 

Moreover, numbers of refugees were artificially swelled further due to a failure to 

report deaths and the false registration of people as refugees in order to boost support. 

One outcome of these differences is that, whereas people who became refugees as a 

result of other conflicts around the world were obliged to be rehabilitated, the problem 

of the Palestinian refugees was perpetuated and in effect their numbers have continued 

to grow over the years. Unlike refugees who are taken care of by the UN Refugee 

Agency, whose descendants are not considered refugees, and if they acquire citizenship 

of some other country are themselves not considered refugees, all generations of 
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descendants of Palestinian refugees are also designated as refugees, including those 

who have acquired citizenship of another country, as is the case with Palestinian 

refugees in Jordan, who continue to be designated as refugees by UNRWA.
132

 

According to UNRWA data, registered Palestinian refugees currently number around 5 

million.
133

 It is noted that in 2009 Jordan revoked the citizenship of thousands of 

Palestinian refugees who had received Jordanian citizenship, allegedly as a complement 

to Jordan’s withdrawal from the West Bank in 1988.
134

 

 

6.4  Israeli Arabs within the Green Line 

May Israeli Arabs, who are citizens of Israel living within the Green Line (comprising 

approximately 20 percent of Israel’s population), also claim a right to self-

determination? And if so, where? The PLO has a clear stance on this matter. As 

aforementioned,
135

 the United Nations Palestine website contains the texts of the 

Palestinian National Charters of 1964 and 1968. According to the Charter, “the 

Palestinian Arab people assert their right to normal life in Palestine and to exercise their 

right to self-determination and sovereignty over it.” Palestinians are “those Arab 

nationals who, until 1947, normally resided in Palestine regardless of whether they 

were evicted from it or have stayed there. Anyone born, after that date, of a Palestinian 

father – whether inside Palestine or outside it – is also a Palestinian.” The partition of 

Palestine and the establishment of the State of Israel are considered to be entirely 

illegal. “The Balfour Declaration, the Mandate for Palestine and everything that has 

been based upon them are deemed null and void. Claims of historical or religious ties of 

Jews with Palestine are incompatible with the facts of history and the true conception of 

what constitutes statehood. Judaism, being a religion, is not an independent nationality. 

Nor do Jews constitute a single nation with an identity of its own; they are citizens of 

the states to which they belong.” Only the Jews who “had normally resided in Palestine 

until the beginning of the Zionist invasion will be considered Palestinians.” Contrary to 

the obligations which the PLO had undertaken under the Interim Agreement, the PLO 

has not drafted a new charter to comply with its obligations. Nor did the Palestine 

National Council establish the legislative committee which was supposed to draft the 

articles of the new charter. 

Furthermore, to date no Palestinian leader has recognized the right of the Jewish people 

to self-determination in Eretz Israel. The “Geneva Initiative – a Model for an Israeli-

Palestinian Permanent Status Agreement” [as the paper is entitled in Hebrew – TE] 

(November 2003), sent by mail to all Israeli residents, and presented in its opening 

page, authored by the well-known Israeli writer, David Grossman, as containing 

“material and unprecedented achievements in the relationship of the two peoples,” 

refers to the Palestinian people, on the one hand, and the Israeli people, on the other. 
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The Jewish people are referred to only once, in the Preamble, which also declares the 

recognition of their right to a state. However, nowhere in the document is there any 

mention of the Jewish right to self-determination in Israel, and there is also no reference 

to Israel being recognized as the state of the Jewish people. Under the Geneva Model 

Agreement (Art. 2(4)), “the Parties recognize Palestine and Israel as the homelands of 

their respective peoples. The Parties are committed not to interfere in each other’s 

internal affairs,” that is, the Palestinian people, on the one hand, and the “Israeli” 

people, on the other. 

Under Article 4(5), “the State of Israel shall be responsible for resettling the Israelis 

residing in Palestinian sovereign territory outside this territory,” i.e., there are to be no 

Jews at all on territory under Palestinian control. There is no parallel provision 

regarding the territory under Israeli control. Only Palestinian refugees shall be entitled 

to compensation for both their property and their refugeehood under the Model 

Agreement (Art. 7(3), 7(9) and 7(10)).  

The Model Agreement stipulates (Art. 7(10)) that a “Refugeehood Fund” is to be 

established under the supervision of an international commission, to be set up for that 

purpose and to which Israel is to be a contributing party (the international community is 

likewise called upon to contribute – naturally, in a non-binding manner). Funds will be 

disbursed for “communal development and commemoration of the refugee experience.” 

Funds are to be received and administered by the beneficiary refugee communities, 

which will themselves determine the use of the money (Art. 7(10)).  

The Geneva Initiative makes no reference to the Jewish refugees, nor to those who were 

expelled from their homes in the Old City, Hebron, Gush Etzion and other areas, in the 

War of Independence, whose property was later declared by Jordan to be “property of 

the Zionist enemy.” Israel will be entitled to deduct from its contribution to the 

international fund only “the value of the Israeli fixed assets that shall remain intact in 

former settlements and [be] transferred to the state of Palestine . . . taking into account 

assessment of damage caused by the settlements” (Art. 7(9)(e)). 

Regarding the rights of Arab refugees, the Geneva Initiative determines that they are 

free to choose whether to remain in their present host countries, in which case Israel 

must compensate those countries (Art. 7(11)(f)); move to the State of Palestine; or 

choose permanent residency in Israel, which will absorb refugees according to a 

number that will consider, as a basis, “the average of the total numbers submitted by the 

different third countries to the International Commission” (Art. 7(4)(e)(III)). Although 

this provision is vague and does not stipulate an exact number, and ostensibly Israel 

may exercise discretion regarding the number, nonetheless, the basis for its calculation 

is stated in the Model Agreement.  
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Furthermore, the right of the refugees to choose to reside within the Green Line, taken 

together with the fact that Israel is not referred to as the state of the Jewish people, but 

of the Israeli people (including its ca. 20 percent Arab minority), creates a real cause for 

concern that irredentism will follow. Since, in the declared view of the PLO, Israeli 

Arabs are also Palestinians, there is reasonable concern that, even if the Palestinian 

refugees mostly return to the territories of Judea and Samaria, Israeli Arabs will join the 

Arabs living in Judea and Samaria, as well as the Palestinian Arabs to the east of the 

Jordan River, to claim for all of them the right to self-determination in the whole 

territory of Mandatory Palestine, where they would be a majority population, following 

the influx of the Arab refugees. 

 

6.5   Implications of the Arab Spring and the Existing Status of Arab States 

The Arab Spring provides clear evidence that the differences between the various 

factions in the Arab world are not national but religious, ethnic or tribal, with Sunnis 

and Shiites throughout the Middle East fighting one another with an intensity that belies 

the fact that 1300 years had elapsed since they were separated (with each faction 

fighting also the other minorities, such as Christians or Kurds). The fighting is in no 

way related to the national boundaries determined by the mandatory governments 

created after the dismantling of the Ottoman Empire following World War I.
136

 On the 

contrary, in Iraq, Syria and Lebanon those boundaries are blurring with each passing 

day. As it transpires that there is no Iraqi, Syrian or Lebanese people, it is extraordinary 

to continue insisting that the Palestinian people is the only one that continues to exist as 

a people entitled to self-determination. 

This bewilderment is further underlined if account is taken of the split between, on the 

one hand, the Palestinians in Gaza, who voted in free elections for rule by the Islamic 

Hamas, rather than by the PLO and the PA, and the Palestinians in the West Bank, who 

are under PA rule, on the other. Since Abu Mazen came into power in 2005, there have 

been no free elections in the West Bank, for fear of discovering that here, too, the 

majority might prefer religious to nationalist rule.
137

 In this state of affairs, it is not at 

all clear whose self-determination is being claimed.  

 

7. ISRAEL’S RIGHT TO SELF DEFENSE 

7.1 The Right and Obligation of a State to Defend its Citizens 

Under international law, a state has the right to defend itself. This right is recognized in 

Article 51 of the Charter of the United Nations, although it derives primarily from 

customary international law, to which all states are subject regardless of their 
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obligations under the Charter. The existence of this right is clear, because international 

law comprises the obligations that states have undertaken to observe and the rights that 

they may assert on the basis of these obligations, and they could not have agreed 

otherwise. The first duty of every state is to protect its citizens from external enemies, 

since it is to that end that citizens forego their right to protect themselves (the second 

duty is to protect citizens from one another, as far as possible, or the duty of 

establishing an exact administration of justice; and the third, to provide them with 

public services and maintain public institutions which citizens would be unable to 

provide and maintain themselves).
138

 The right to self-defense is not only against 

physical acts of terror, but also against existential threats. Accordingly, this section is 

devoted to an examination of the threats to Israel’s existence from the establishment of 

a Palestinian state in the West Bank and the conclusions to be drawn regarding Israel’s 

right to self-defense against those threats. 

 

7.2 The Lessons of the Interim Agreements with the PLO 

The architects of the Oslo Agreements expected them to establish a sound economic 

base in the territories that were transferred to Palestinian Authority rule, with a view to 

enhancing a just, lasting and comprehensive peace in both Israel and these territories. 

Such a development has not taken place. Instead, the PA has given Israel a preview of 

the risks posed by a terrorist entity established alongside Israel. The withdrawal from 

the Gaza Strip offered yet another preview of what might happen once Israel withdraws 

completely and control passes entirely into the hands of the Palestinian leadership: not 

peace and tranquility, but the destruction of civilian infrastructures left there by Israel 

and the destruction of the Erez industrial zone, which had been established to promote 

peaceful co-existence through industrial cooperation. Rather than the much hoped for 

peaceful relationship, Israeli residents have, since the unilateral withdrawal from the 

Gaza Strip, encountered the mass acquisition of arms by the Palestinian leadership and 

the various terror organizations, their delivery to the territories evacuated by Israel, and 

the launching of thousands of missiles at Israeli civilian population centers. Any effort 

on Israel’s part to put an end to these occurrences elicited condemnation on all sides, 

from friendly and hostile nations alike, and from all international organizations. At the 

same time, Israel is required to provide for the Gaza Strip residents’ humanitarian 

needs, including water and electricity, while the debts accumulating for their provision 

to both the Gaza Strip and the West Bank Palestinians become one more burden on the 

Israeli taxpayer.
139

 

The killings of innocent Israeli citizens through harsh and gruesome, well-planned 

attacks by Arabs who could then escape to safe havens in the PA-controlled territories 

has become part and parcel of the “peace process” since its inception. Television 
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networks around the world have broadcast numerous images of Israeli buses being 

blown up together with their on-board passengers. The Palestinian “police” (in effect, 

Chairman Arafat’s regular army), established under the Oslo agreements, turned the 

guns provided by the Israeli government to defend themselves not against the “enemies 

of peace” from within, but rather against the Israel Defense Forces (IDF) and Jewish 

civilians.  

In the Israel-PLO Interim Agreement, the parties committed themselves to foster 

mutual understanding, refrain from incitement and prevent incitement by any 

organizations, groups or individuals within their jurisdiction. The PLO and the 

Palestinian Authority have constantly violated this commitment.
140

 Israel does not even 

exist on school textbook maps, whether new or old. Instead, one encounters 

“Palestine.” Schoolbooks and syllabi present the whole of the Jewish people, past and 

present, as the root of all evil. The classic anti-Semitic libel, accusing all Jews of the 

death of Jesus Christ, is used to fuel hatred. Children are asked to explain, in a false and 

twisted way, why Jews were persecuted in Europe and why they are hated everywhere. 

The Palestinian Broadcasting Corporation has never ceased to broadcast and publicize 

virulent incitement.
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 PA leaders take pride in sending out terrorists to perform acts of 

terror in Israel. In keeping with that, they name central city squares and streets after the 

terrorists and glorify their deeds.  

Cynical use of children is also made in active warfare. Instead of being protected, they 

are placed in the front line and encouraged to throw rocks and explosive devices to 

create a living shield, while adults fire their rifles at Israelis from behind. Radio and 

television broadcasts praise the Jihad (holy war). Children are taught that it is a virtue 

to become a shahid (martyr), by the indiscriminate killing of men, women and children. 

The Protocols of the 1949 Geneva Convention set the age below which children may 

not be recruited into the armed forces at fifteen years. Article 38 of the United Nations 

Convention on the Rights of the Child stipulates that “States Parties shall take all 

feasible measures to ensure that persons who have not attained the age of fifteen years 

do not take a direct part in hostilities.” A staged film of the killing of 12-year-old 

Muhammed al-Durrah by IDF soldiers in the Gaza Strip depicted IDF soldiers, through 

no fault of their own, as ruthless child murderers.
142

 

The Interim Agreement also expressly guaranteed freedom of access and freedom of 

worship for Jews at the “Shalom ’al Israel” ancient synagogue in Jericho and at 

Joseph’s Tomb in Nablus. The synagogue in Jericho was burnt down a short time after 

the Agreement entered into force. Joseph’s Tomb has also been severely damaged, 

freedom of access to it has on many occasions involved risk to life and limb, and it can 

only be maintained due to protection by IDF soldiers.  



47 

 

The peace process and economic agreements concluded between Israel and the PLO 

(including the establishment of a customs union between Israel and the PA-controlled 

territories) should have yielded “dividends of peace” to the Arab population in the PA-

controlled territories.
143

 Instead, the PA mismanaged and embezzled a substantial part 

of the Palestinian budget, as well as the billions of dollars flowing from donor states 

(including the U.S., the EU member states, and Japan).
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 In April 2014, the European 

Parliament adopted the report by the European Court of Auditors in 2013, revealing 

major dysfunctions in the management of EU financial support to the Palestinian 

Authority, and calling for a serious overhaul of the funding mechanism.
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The objectives of the customs union were frustrated by its own provisions.
146

 Rather 

than encourage the establishment of a functioning and thriving economy, the PA set up 

its own agencies, or monopolies, to import goods from Israel as well as from third 

countries. Reportedly, more than 100 exclusive importing agencies have been created. 

Those are controlled by persons with close contacts to the PA chairman, some of them 

serving simultaneously as officials of the PA. The import monopolies served to transfer 

income from the poorer classes to a new economic class, that used its profits to pay the 

bureaucracy that serves its ends and to enrich itself.  

The legal system that was established has been yet another instrument serving the 

Authority rather than the public. In the absence of a proper rule of law, investors have 

not been forthcoming, industries have not been established, and employment and 

trading activity have deteriorated significantly by comparison with the period before the 

territories were transferred to PA administration. 

Israeli citizens have also suffered serious financial losses, both from intentional damage 

to Jewish property and from a wave of thefts by Arab residents of the PA-controlled 

territories, who enjoyed the protection of the PA after their acts. The Israeli economy 

suffers the direct and indirect results of the war on terror, including damage from the 

rockets launched from the Gaza Strip. These have resulted in a significant increase in 

ongoing security costs, an atmosphere of insecurity that deters investors and tourists, 

and indirect damage to branches of the economy and businesses.  

Despite all this, Israel is constantly blamed for the poverty and frustration of the 

Palestinians. Moreover, human rights organizations turn a blind eye to serious 

violations of human rights by the PA, which shows no respect for the basic rights of the 

population (e.g., the suppression of criticism; public executions and the callous murder, 

with no due process of law, of Arabs suspected of collaborating with Israel; the torture 

of prisoners; denial of, and disrespect for, freedom of expression, the freedom of the 

media and academic freedom; expropriation of private property without judicial order; 

a failure to establish and maintain a proper rule of law; the arbitrary non-enforcement 

of court decisions and judgments; etc.).
147

 Other serious violations include the use of 
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ambulances to transport explosive devices and terrorists, the use of innocent civilians as 

human shields in fighting, and in particular the incitement of children, educating them 

to hate and, above all, the use of children in warfare. By contrast, many human rights 

organizations go out of their way to find, and even invent, “crimes” committed by Jews. 

 

7.3 Possible Implications Deriving from the Establishment of the International 

Criminal Court  

The International Criminal Court (ICC), established under the Rome Statute (Statute of 

the Criminal Court, in force as of 1 July 2002) to prosecute individuals for genocide, 

crimes against humanity, war crimes and crimes of aggression (which have yet to be 

defined), may present a further serious risk to Israeli citizens, leaders and soldiers.  

According to Article 5(1) of the Statute, it addresses “the most serious crimes of 

concern to the international community as a whole.” Nevertheless, a provision was 

added to the list of the most serious crimes which, until the Statute entered into force, 

had never been included in the category of serious crimes,
148

 namely Article 

8(2)(b)(viii): “The transfer, directly or indirectly, by the Occupying Power of parts of 

its own civilian population into the territory it occupies. . ..” This article was added at 

the initiative of the Egyptian delegation so that the Jewish settlements in Yesha and the 

Gaza Strip would be considered war crimes, and anyone living in those settlements, or 

fighting for their protection, would be considered a war criminal. Even if the 

settlements were not established by the State of Israel, even if the initiative to establish 

them came from the settlers in their private capacity, even if their establishment 

entailed no breach of the Fourth Geneva Convention (regardless of the general question 

of the Convention’s applicability to the Yesha territories), or of any accepted rule of 

international law – there is still a concern that, pursuant to this article, it will be 

possible to arrest Israeli citizens and have them tried for war crimes by the ICC. 

Had Israel approved the Statute of the International Criminal Court, Jews would no 

longer be able to live in the Old City of Jerusalem or in Hebron, the City of the 

Patriarchs, where Jews have lived since ancient times up until the elimination of the 

Jewish community following the Arab attack and massacre of 1929, or in other parts of 

Judea, Samaria, the Gaza Strip and the Golan Heights. It is indeed difficult to imagine 

that these are the worst crimes to humanity which the ICC Statute intended to address, 

but they were nevertheless included in its text and the legislative history of the Statute 

indicates that they were intentionally included to oppose Jewish presence in the Land of 

Israel.
149

  

Moreover, whereas only nations having a market economy may accede to the Treaty of 

the World Trade Organization (WTO, formerly GATT, General Agreement on Tariffs 

http://en.wikipedia.org/wiki/Genocide
http://en.wikipedia.org/wiki/Crime_against_humanity
http://en.wikipedia.org/wiki/War_crime
http://en.wikipedia.org/wiki/Crime_of_aggression
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and Trade), the ICC Statute also admits countries that show no respect whatsoever for 

human rights. Among the 139 signatories to the Statute are Iran, Algeria, Afghanistan, 

Zimbabwe, Syria and many other countries where justice and the rule of law are far 

from being guiding principles (only a minority of those countries ultimately ratified the 

Statute). To date, Jordan and Tunisia are the only Arab states to have ratified the 

Statute, but there is nothing to prevent Syria and Iran, inter alia, from following suit 

immediately after Israel ratifies it, if indeed it should choose to do so. There is no point 

in their joining as long as Israel continues not to. It is hard to believe that their signature 

would be motivated by the pursuit of justice and a profound belief in human rights. 

Israel cannot hope for justice from a court where such member states may appoint 

judges and prosecutors. 

Israel signed the ICC Statute, but subsequently announced that it would not ratify it. As 

long as Israel does not ratify this Statute, it is capable of protecting its citizens from 

prosecution by this Court, whose jurisdiction is limited to acts committed on the 

territory of contracting parties and to citizens of member states. However, if a sovereign 

Arab state is established to the west of the Jordan River, it will be entitled to ratify the 

Statute, thus risking the prosecution of any Israeli leader, soldier or citizen for charges 

of “crimes” committed by them on that state’s territory.
150

 The United Nations 

Conferences against Racism, held at Durban, South Africa (in the summer of 2001 and 

2011), and the many condemnations of Israel by the UN General Assembly, the 

Security Council, UNESCO, the UN Human Rights Council (established in 2006 as 

successor to the UN Commission on Human Rights),
151

 and the Goldstone Report (The 

United Nations Fact Finding Mission on the Gaza Conflict),
152

 may provide insight into 

that which may be expected from the United Nations International Criminal Court. 

Notably, Article 12(3) of the Rome Statute allows a state not party to the ICC Statute to 

accept the Court’s jurisdiction with respect to crimes committed by its nationals or on 

its territory. In January 2009, during Israel’s Operation Cast Lead in Gaza, the 

Palestinian Authority submitted a declaration to the ICC Registrar “[recognizing] the 

jurisdiction of the Court for the purpose of identifying, prosecuting and judging the 

authors and accomplices of acts committed on the territory of Palestine since 1 July 

2002” (the date on which the Rome Statute entered into force).  

If Palestine had been a state, the ICC would have been competent to exercise 

jurisdiction, even if those crimes were committed by civilians of non-member states of 

the Statute, such as Israel. But after the declaration was submitted to the Registrar, the 

Office of the Prosecutor of the ICC announced, on 12 April 2012, that it would not 

examine the claims or crimes committed in Palestine, inter alia because “the current 

status granted to Palestine by the United Nations General Assembly is that of 

‘observer,’ not as a ‘non-member State’.”
153

 The statement also notes that the Office of 

the Prosecutor is aware that “Palestine submitted an application for admission to the 
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United Nations as a Member State.” The Court might exercise its jurisdiction in the 

future, once the matter of Palestine’s status as a state is decided by the relevant UN 

institutions, or if the Security Council, acting under Chapter VII of the United Nations 

Charter, refers to the Prosecutor a situation in which the Court may exercise its 

jurisdiction pursuant to Article 13(b) of the Rome Statute.  

Whether this subject should be decided by UN institutions, or according to the accepted 

rules of international law regarding the recognition of states, is another question 

altogether.
154

 In support of the former position, it will be noted that, even where the text 

of a treaty limits participation to states (as does the ICC Statute), the treaty depositary 

may exercise a measure of discretion to accept non-state entities as parties, by virtue of 

an understanding adopted by the General Assembly on 14 December 1973.
155

 

Arguably, however, the analogy drawn from the practice of the Secretary General to the 

ICC Prosecutor may be called into question, since the latter, depending upon the legal 

system, may be viewed not as a political organ but as a judicial one.  

In support of the latter position, arguably the issue of Palestine’s statehood should be 

framed purely in terms of general international law, and the General Assembly vote 

should be assessed through the lens of the public international law rules concerning 

recognition of states, rather than regarding the General Assembly vote as decisive. In 

any case, such a politically-charged issue would require a thorough legal analysis 

before a decision is made one way or another. Even though every state has a right to 

self-defense in international law, Israel has been condemned repeatedly for acts 

undertaken in self-defense. Political and other considerations have made the 

international community, the international media and human rights activists apply 

double standards in Israel’s case.
156

 As pointed out pertinently by Alan Dershowitz, 

“By treating Israel and its enemies comparably and ‘even-handedly,’ the world fails to 

recognize the important distinction between a flawed democracy and imperfect 

dictatorships.”
157

 

The fear alone of claims submitted to the ICC may have a chilling effect on Israeli 

citizens and their leaders, preventing IDF commanders and soldiers from defending 

Israel as they should. As aforementioned, Palestine does not fulfill the conditions for 

being recognized as a state. Israel, for its part, must do everything within its power to 

prevent the Palestinian Authority from being accepted as a contracting party to the 

Rome Statute. 
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8. THE LIMITATIONS OF INTERNATIONAL PUBLIC POLICY ON THE ESTABLISHMENT OF A 

PALESTINIAN STATE ALONGSIDE ISRAEL  

In international law, as in any legal system, it is recognized that the application of legal rules 

is not automatic. Insofar as the result of their application contradicts public policy, those 

provisions should not be applied blindly; rather, the removal of the obstacle arising from 

such contradiction should be awaited. Hence, for example, if a certain state is entitled to 

claim the return of an archeological artifact that had been removed illegally from its territory, 

nonetheless, as long as there is a real risk that, after its return, the artifact will not be properly 

protected in that state and may be harmed or even destroyed there, then international law 

recognizes an international public policy (ordre public international), whereby the return of 

the artifact may be postponed until adequate protection of the object is guaranteed by that 

state.
158

 Such an ordre public international should apply a fortiori when the issues concern 

the protection of human lives and a nation’s right to self-defense. 

In light of everything stated above, there are conditions that must be fulfilled prior to 

concluding a sustainable peace treaty. As long as the following conditions are not fulfilled, 

the coming into effect of any agreement should be suspended on grounds of ordre public 

international: 

a) The identity of the Palestinian people, on behalf of whom the agreement is made, must 

be clarified; also whether they are represented by Hamas in Gaza, by Abu Mazen and 

the Palestinian Authority, or by others. Since Hamas was elected to rule in Gaza in free 

elections, whereas in the West Bank no elections have been held since 2005, this 

question cannot be left open. Following the events of the Arab Spring in Egypt and 

Syria, it would seem that the declared position of the Western world, in particular the 

United States and the European Union, provides support for regimes which enjoy 

majority support in the local population, rather than dictatorships. Consequently, it is 

necessary to ascertain the majority preference, and whether their democratic leadership 

seeks peace and wants to conclude a peace treaty with Israel. 

b) The Palestine National Council must establish the legislative committee that will draft a 

new Palestinian National Charter, to be adopted by the Palestinian National Council, 

that will openly renounce the armed struggle and recognize Israel as the state of the 

Jewish people. 

c) As long as the Palestinians insist that all generations of descendants of Palestinian 

parentage, regardless of their present place of residence in the world, and regardless of 

their citizenship at present, are Palestinians entitled to the right of return to the Land of 

Israel, west of the Jordan river, any agreement with them will present a risk to the right 

of self-determination which was recognized in the Mandate Document for the Jewish 

people in the Land of Israel. It makes no difference whether the right of return of five 

million Palestinians will be restricted to the territory between the Green Line and the 
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Jordan River, or extend to all of the Land of Israel to the west of the Jordan river. If the 

Palestinians insist that such a right of return is recognized, then Israel must demand that 

the land to the east of the Jordan River, which makes up 76 percent of the area 

originally designated as Mandatory Palestine, the majority of whose population are 

Palestinians, must also be included in the peace treaty. Otherwise, the demographic 

pressure created by the Arabs in Judea, Samaria and Gaza (including those who had 

exercised their right of return), who may then be joined by Israeli Arabs – since they, 

too, are Palestinians according to the PLO Charter definition – could tip the balance to 

Israel’s detriment. As aforementioned, the negotiations that preceded the signing of the 

PLO Declaration of Principles in 1993 were held with the Jordanian-Palestinian 

delegation and not with the PLO, with the understanding that, in order to settle the 

dispute, not only the Palestinian population resident in the West Bank and the Gaza 

Strip must be addressed, but the overall Palestinian population, including those resident 

in Jordan. From the outset, that population was not meant to include anyone not present 

at all in the Land of Israel or in Jordan, such as PLO personnel who were based in 

Tunis at the time. 

d) In the PA-controlled territories, democratic institutions must be established; Arab 

governance must become transparent and accountable; the reformed Arab legal system 

must protect human rights and fundamental freedoms, and subject its authorities to 

open criticism. Private law being the charter of a free society, and private sector 

initiative the key to economic prosperity, they require legal rules that govern property 

rights, their transfer and the settlement of disputes by an independent judiciary. The 

rules must be transparent, stable and enforceable in a fair and efficient manner. An 

agreement with a dictator, who does not enjoy popular support and does not need to 

stand for election and is, consequently, not accountable to his people, will not bring 

about a true, long-lasting peace. The opportunity to share in economic prosperity and 

growth must be guaranteed not only to a thin governing class and their cronies, but to 

all residents on an equal, non-discriminatory basis.  

e) The Palestinian Authority must put an end to incitement against Israel and to anti-

Jewish hate propaganda, and instead engage in educating its population – primarily the 

children – to peace with Israel and the Jewish people, and above all else, be prepared 

for genuine peace and mutual respect in speech and deed. 

 

9. CONCLUSIONS 

1. Israel’s position that Judea and Samaria (the West Bank) are not “occupied territories” 

under international law, since they were not taken from any foreign sovereign power, is 

well-founded. Even though Israel has not actually annexed those territories and has not 

applied its sovereignty to them, it has a priority claim of right to sovereignty over them, 
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which prevails over any Palestinian or Arab adverse claim. According to a French 

proverb, Adieu le passé, c’est aussi adieu la posterité [to bid farewell to the past is also 

to bid farewell to posterity]. The Jewish people have not forgotten their past. 

2. The claim that the Palestinians have a right to an independent state in all areas of Judea, 

Samaria and Gaza (Yesha), while Jewish settlement in Yesha is prohibited, has no basis 

in international law. According to international law, Israel does not have to agree to the 

establishment of a sovereign Arab state to the west of the Jordan River, nor cancel, or 

even freeze, their settlement by Jews. 

3. The historical connection of the Jewish people with Eretz Israel/Palestine was 

recognized by the international community in the British Mandate for Palestine, which 

granted political rights only to the Jewish people. Those rights were approved and 

reconfirmed in Article 80 of the United Nations Charter. 

4. United Nations resolutions are non-binding recommendations and hence devoid of legal 

validity. Their validity is conditional on their acceptance by the parties. Regarding the 

General Assembly’s Partition Plan, after Israel had declared its willingness to sign the 

declaration accept the obligations embedded in the resolution, whereas the Arab nations 

rejected it outright, the United Nations did nothing to enforce it. Consequently, it 

remained devoid of validity, and Israel was accepted to the UN without being required 

to accept the boundaries proposed in that resolution. 

5. The Security Council resolutions made with respect to the Arab-Israeli conflict are not 

binding on the parties, since they were made within the framework of the Council’s 

powers, under Chapter VI of the United Nations Charter to make recommendations to 

the parties with a view to a pacific settlement of the dispute. Security Council 

Resolutions 242 and 338 do not mandate the establishment of a separate Palestinian 

state in Jerusalem, Judea and Samaria, and the Gaza Strip. 

6. The Interim Agreements signed between Israel and the PLO did not settle the question 

of sovereignty over those territories. 

7. Israel’s unilateral withdrawal from the Gaza Strip in August-September 2005, further to 

the Israeli government’s Disengagement Program, did not resolve the matter of 

sovereignty. 

8. Upgrading the status of Palestine at the United Nations to that of a Non-Member 

Observer State does not affect the question of sovereignty over the territories of Yesha 

(Judea, Samaria and the Gaza Strip). 

9. The Advisory Opinion of the International Court of Justice also changed nothing in this 

matter. The Advisory Opinion was drafted on shaky foundations from both the factual 
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and legal points of view. In any event, like any advisory opinion of the Court, it is not 

binding. 

10. In the existing legal situation, only a permanent status agreement can settle the issue of 

sovereignty in Yesha. In order to draft a permanent status agreement, it is necessary to 

know who the Palestinians that are party to that agreement are – firstly, whether their 

popular support is given to a representation by Hamas, by the PLO, or by some other 

representation, and secondly, whether the agreement will cover only residents of Yesha, 

or will include, as specified in the Palestinian National Charter, all generations of 

descendants of Palestinian parentage, wherever they may be located today, regardless 

of whether they have acquired citizenship of other countries, and regardless of the 

question of which side of the Green Line they live on. These questions must be 

answered in order to assess the feasibility of signing an agreement at all, and to 

determine whether the territory of the Palestinian state must include also the land to the 

east of the Jordan River, which constituted the majority (ca. 76 percent) of the land 

allocated originally to the British Mandate for Palestine. 

11. Israel has the right and duty to defend itself, its civilians and its residents. The dangers 

threatening Israel from the establishment of a Palestinian state on land to the west of the 

Jordan River should deter anyone, desiring and seeking a true peace, from supporting 

such a “solution” to the Arab-Israeli dispute, before the conditions to peaceful co-

existence are met. The Oslo Accords were meant to bring about “a just, lasting and 

comprehensive peace.” Yet since they came into effect, Israel has witnessed not peace 

but violence of the worst kind since the establishment of the State of Israel. The 

establishment of the Palestinian Authority should serve as a guide to the grave risks 

posed by such an Arab state, which may eventually lead to the destruction of the Jewish 

state. Any agreement must take into account Israel’s need to live in peace within secure 

boundaries, free from threats or acts of force, as provided in Security Council 

Resolution 242. 

12. The preconditions for a true peace require the Palestinians to lay down their arms and 

renounce terror and violence; to draft a new charter to replace the Palestinian National 

Charter of 1968; to recognize Israel as the state of the Jewish people and put an end to 

incitement against it and to anti-Jewish hate propaganda. Arab democratic institutions 

must be established; Arab governance must become transparent and accountable; the 

reformed Arab legal system must respect and protect human rights and fundamental 

freedoms, and subject its authorities to open criticism. Private law being the charter of a 

free society, and private sector initiative the key to economic prosperity, they require 

legal rules that govern property rights, their transfer and the settlement of disputes by 

an independent judiciary. The rules must be transparent, stable and enforceable in a fair 

and efficient manner. Above all, the Palestinians must be ready for true peace and 

mutual respect in speech and deed. As long as these conditions are not fulfilled, the 
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coming into effect of any agreement should be suspended on grounds of ordre public 

international.  

13. Until a peace treaty, concluded by the parties, comes into effect, Israel is entitled, under 

international law, to continue the settlement of the territories of Judea and Samaria, 

fulfilling the principles laid down by the League of Nations in the original Mandate 

Document. 
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