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On August 21, 2012, Palestinian Authority leader Mahmoud Abbas, referring to “the
alleged [Jewish] Temple” in Jerusalem, stated that “there will be no peace, security, or
stability unless the occupation, its settlements and settlers will be evacuated from our
holy city and the eternal capital of our state”l This statement, basically denying any
Jewish linkage or right to Jerusalem, uttered by the head of the Palestinian Authority
who is considered in the international community to be moderate and reasonable, serves
as an example of the tremendous political, historical, psychological, legal, and religious
challenge that the issue of Jerusalem poses to the Middle East negotiating process. This
study analyzes the various aspects of this challenge, with a view to determining why a
resolution of the Jerusalem question has defied all past negotiators, raising serious ques-
tions about the possibility of reaching agreement between the parties regarding Jerusa-
lem. Beginning with a brief summary of the significance of Jerusalem to each religions
commaunity as well as to the world at large, this study analyzes the various international
instruments making reference to Jerusalem, and lists proposals published over the years
for solving the issue of Jerusalem.

INTRODUCTION

Perhaps the most complex, special and intractable item on the negotiating agenda
between the State of Israel and Arab world in general, and the Palestinian people
in particular, is Jerusalem. Israelis oppose re-dividing Jerusalem. A December 2012
poll by the Dahaf Institute, headed by Mina Tzemach, showed that 71 percent of
Isracli Jews would oppose withdrawing from east Jerusalem, even if Israel could
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retain the Old City alone. When asked specifically about control over the Jewish
holy places in Jerusalem, 77 percent of Israeli Jews stated that Israel could not rely
on the Palestinians to ensure freedom of worship.?

A year earlier, the Palestinian Center for Public Opinion conducted a poll on
Palestinian positions with regard to the peace process. When asked about Jeru-
salem, while 92 percent wanted it as a Palestinian capital, only 3 percent were
prepared for Jerusalem to be both the capital of Israel and the Palestinian capi-
tal. Seventy-two percent supported denying the idea that there were thousands
of years of Jewish history in Jerusalem.? This was consistent with the rhetoric of
Palestinian leaders, like Mahmoud Abbas, who spoke about the “alleged” Temple
in a speech on August 21, 2012.

The complexity of Jerusalem as a negotiating issue stems from a number of
factors—historical, religious, legal, political, emotional, and psychological—each
on its own or all together. The significance and importance of Jerusalem extend
beyond the immediate questions of territorial control, legal and administrative
authority, public order, or economic and touristic potential. It verges on the basic
relationships between the three monotheistic religions. But beyond that, it repre-
sents a subject of direct political interest to the entire international community. It
has figured in one way or another on the agenda of the United Nations since the
establishment of that organization and to present. Its centrality to world peace
and tranquility extends beyond any logical reason, and even achieves a spiritual
level equal to the nature of the city itself.

In colloquial terms and as a negotiating issue, Jerusalem represents the classic
“hot potato” that, in light of its complexities might never be permanently or de-
finitively solved and will forever pose spiritual, theoretical, and practical dilemmas
for anyone having to deal with it.

SIGNIFICANCE OF JERUSALEM TO JUDAISM

The significance of Jerusalem to Judaism is paramount. It is Zion, the epicenter of
the Jewish faith and the very magnet for all Jewish belief. Chaim Weizmann, in a
speech in Jerusalem on December 1, 1948, stated:

To the followers of the two other great monotheistic religions, Jerusalem
is a site of sacred associations and holy memories. To us it is that and
more. It is the center of our ancient national glory. It was our lodestar in
all our wanderings. It embodies all that is noblest in our hopes for the
future. Jerusalem is the eternal mother of the Jewish people, precious and
beloved even in her desolation. When David made Jerusalem the capi-
tal of Judea, on that day there began the Jewish Commonwealth....An
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almost unbroken chain of Jewish settlement connects the Jerusalem of
our day with the holy city of antiquity. To countless generations of Jews

in every land of their dispersion the ascent to Jerusalem was the highest
that life could offer.*

SIGNIFICANCE OF JERUSALEM TO CHRISTIANITY

Christianity in its various denominations and sects—whether Catholic, Greek Or-
thodox, Russian Pravo Slavic, Ethiopian Copt, Egyptian Copt, Anglican, Presbyte-
rian or others—views Jerusalem as one of the central components of its historical
and religious beliefs and philosophy. The Holy Sepulchre Church, the Stations of
the Cross on the Via Dolorosa, the tomb of Jesus—all constitute the connecting
factors between the Christian faith, the life of Jesus, and history. In this context,
one need only note the “Jerusalem Peace Treaty of Jaffa,” dated February 11, 1229,
concluded between the Holy Roman Emperor Frederick II of Hohenstaufen and
the Sultan of Babylon and Damascus Malik al-Kamel, according to which:

The Emperor shall respect the inviolability of Golgotha, not only with
regard to the Temple of Solomon and the Temple of Our Lord, but also
with regard to the surrounding wall and the related structures. He shall
not tolerate any disturbance whatsoever of these Holy Sites...so that the
latter may conduct their prayers and proclaim their law without either
interdiction or contradiction.®

SIGNIFICANCE OF JERUSALEM TO ISLAM

The centrality of Jerusalem in Muslim spirituality is apparent in the story of Mu-
hammad’s mystical, spiritual Night Journey from the Kabah in Mecca to Jerusa-
lem’s Temple Mount, as appearing in Sura 17:1 of the Koran. Muslim texts have
multiple interpretations of this verse. Some make it clear that this was not a physi-
cal experience but a visionary one, where Muhammad was conveyed miraculously
to Jerusalem and welcomed by all the great prophets of the past before ascending
through the seven heavens. On his way up he sought the advice of Moses, Aaron,
Enoch, Jesus, John the Baptist and Abraham before entering the presence of God.
The story shows the yearning of the Muslims to come from far-off Arabia right
into the heart of the monotheistic family, symbolized by Jerusalem. Similarly, in

the words of the Prophet himself:
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There are only three mosques to which you should embark on a journey:
the sacred mosque (Mecca, Saudi Arabia), this mosque of mine (Medina,
Saudi Arabia), and the mosque of Al-Agsa (Jerusalem). ¢

Thus, Islam, with all its various streams, sees Jerusalem as its third most important
location connecting it to history and to the tenets of Muslim belief, with the holy
mosques representing a direct connection to the Prophet Muhammad.

SIGNIFICANCE OF JERUSALEM TO THE INTERNATIONAL COMMUNITY

Humanity in general views Jerusalem as the genuine, living, historic remnant of
the Holy Bible as a historic source document, giving credence to the events de-
scribed there and serving also as the source for believers throughout the world and
the core of the three monotheistic religions.

Given all of the above, with the long, sad, rich but often tragic history since
time immemorial of campaigns to capture and rule Jerusalem—whether by the
Romans, the Greeks, the Crusaders, the Ottoman rule, the British Mandate, Jor-
danian occupation and administration, and Israeli control and rule, any potential
solution envisaged today to the issue of Jerusalem can only appear to be miniscule
in relation to the vast historical background of the city, and raises the question
whether any potential solution negotiated between the current political elements
in the area could indeed bring about a definitive and permanent solution for all
times, one that would be accepted by all and bring genuine peace to what is some-
times termed “The City of Peace.”

THE NEGOTIATING CONTEXT

Moving from the spiritual and universal to the practical, the following pointers at-
tempt to establish the zegotiating context which, up to the present, has served, and
potentially may still serve, as a basis for negotiating the Jerusalem issue within the
current or any future peace process, whether from the point of view of the interna-
tional community in general, or of Israel and all its neighbors in particular.

BALFOUR DECLARATION, 1917

The most appropriate starting-point for such an analysis would perhaps be the
1917 Balfour Declaration which, as a policy document with clear international
implications, and basing itself specifically on “Jewish Zionist Aspirations,” laid the
foundation for the concept of a Jewish national home in Zion.
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However, the very idea that the holy places in Jerusalem would be under the
control and jurisdiction of a Jewish state generated, from the start, an element of
opposability that has from then and up to the present day permeated the interna-
tional discourse on Jerusalem.

Thus, the Vatican reaction to the Balfour Declaration, as enunciated by Pope
Benedict XV to the College of Cardinals on March 10, 1919, after Great Britain
took control of Palestine, was as follows:

There is one matter on which we are specially anxious and that is the fate
of the Holy Places, on account of the special dignity and importance for
which they are so venerated by every Christian. Who can tell the full
story of all the efforts of Our Predecessors to free them from the domin-
ion of infidels, the heroic deeds and the blood shed by Christians of the
West through the centuries? And now that, amid the rejoicing of all good
men, they have finally returned to the hands of Christians, our anxiety is
most keen as to the decisions which the Peace Congress in Paris is soon
to take concerning them. For surely it would be a terrible grief for us
and for the Christian faithful if infidels were placed in a privileged and
prominent position: much more if those most holy sanctuaries of the
Christian religion were given to the charge of non-Christians.”

Amid considerable opposition in the Arab world,® Dr. Chaim Weizmann, repre-
senting the Zionist Organization, and Emir Feisal, representing the Arab King-
dom of the Hedjaz, finalized an agreement on January 3, 1919, immediately prior
to the convening of the Paris Peace Conference, regarding collaboration and un-
derstanding between the Arabs and Jews in giving effect to the Balfour Declara-
tion. Article 6 of this agreement, relating to the Muslim holy sites determined
that “The Mohammedan Holy places shall be under Mohammedan control,” a
determination that still carries an element of realism, not to mention expectation,
up to the present day.

SAN REMO DECLARATION, 1920 AND MANDATE FOR PALESTINE, 1922

During the session of the Paris Peace Conference held in San Remo, Italy, in April
1920, the Supreme Council of the Allied Powers reaffirmed and ratified the inclu-
sion of the Balfour Declaration into the British Mandate for Palestine, which was
consequently confirmed by the Council of the League of Nations on July 24, 1922.
The Mandate required that the “Holy Places and religious buildings” be under the
direct responsibility of the Mandatory power, responsible solely to the League of
Nations, and called for the appointment of a special commission to study, define
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and determine the rights and claims in connection with the holy places of the vari-
ous religious communities."

This international interest and involvement in the holy places was reiterated in
Article 28 of the Mandate, which specified that in the event of its termination, ar-
rangements would be made by the Council of the League of Nations to safeguard
“in perpetuity” the rights of the different religious communities. One may assume
that the provision of Articles 13, 14 and 28 of the League of Nations Palestine
Mandate basically crystallized the “vision” of a separate, international administra-
tion of the holy places in Jerusalem, a vision which still remains to this day, in the
eyes of various elements of the international community, the most viable prospect
for solving the Jerusalem issue.

INTERNATIONALIZATION OF JERUSALEM

The concept of international administration over Jerusalem ultimately material-
ized into a resolution of the UN General Assembly dated November 29, 1947,
entitled: “Future Government of Palestine,” recommending partition of the terri-
tory into “independent Arab and Jewish states and the Special International Re-
gime for the City of Jerusalem.”'*

The origin of UN/international responsibility for and involvement in the issue
of Jerusalem is set out in Part III of the Partition Plan, which established a “Special
Regime:”

The City of Jerusalem shall be established as a Corpus Separatum un-
der special international regime and shall be administered by the United
Nations. The Trusteeship Council shall be designated to discharge the
responsibilities of the Administering Authority on behalf of the United
Nations.

The plan set out provisions for the appointment of a governor of the city (not a
citizen of cither state), empowered to administer the city and to conduct external
affairs. The plan determined demilitarization and neutrality of the city, with a spe-
cial police force recruited from outside Palestine.

The Jewish leadership, after intense introspection and argument (due to the
limited boundaries and the exclusion of Jerusalem from the bounds of the envi-
sioned Jewish state) accepted this plan for establishing a Jewish state,'® assuming
and hoping that the referendum to be conducted ten years hence would ultimately
lead to the incorporation of the Corpus Separatum into the State of Israel.™

At the same time, the Arab population as well as the neighboring Arab/Mus-
lim states—Iran, Iraq, Lebanon, Pakistan, Saudi Arabia, Syria and Turkey, opposed
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this resolution and forcefully and blatantly rejected it." Britain refused to imple-
ment it in light of the fact that it was not accepted by both sides.
The political scientist Prof. Shlomo Avineri commented on the Arab rejection:

Tragically, a parallel debate (to that in the Jewish community) did not
occur within the Arab community. Here, an absolutist position—we
have all the rights, the Jews don’t have any right—continued to be the
foundation of their response to the idea of partition. Not only that: the
Arabs of Palestine, and the Arab states (some of them members of the
United Nations) went to war not only against the emerging Jewish state,
but also a UN resolution: the only case known to me when member
states of the UN not only did not abide by a UN resolution but went to
war against it.'®

JERUSALEM IN UN RESOLUTIONS

The vision of Jerusalem as the responsibility of the international community re-
ceived further re-affirmation and enhancement in a chain of UN resolutions ad-
opted during the course of, and immediately following, the 1948 war for Israel’s
independence, and especially in light of the fact that the outcome of the war left
the city divided between the two sides, with the walled Old City, containing the
bulk of the places holy to all three faiths, in the hands of Jordan."”

The concept of internationalization was further developed after the division of
the city between Jordan and Israel, in the UN Trusteeship Council’s 1950 Draft
Statute for Jerusalem, proposing the establishment of a UN-administered Corpus
Separatum over the whole of Jerusalem—east and west. This was not welcomed by
cither side, the Jordanians considering it interference with their sovereign control
over the eastern part of the city, and Israel fearing that it would lose control over
those areas of the city it held as a result of the war.

In light of this developing popularity of the concept of internationalization,
and with a view to minimizing the extent of international control and ensuring
that even in such a framework, Israeli citizens would be guaranteed access to the
holy places, Israel’s formal position on these demands was outlined by Foreign
Minister Abba Eban to the UN General Assembly during the deliberations on the
admission of Israel to the UN. On May 5, 1949, he stated: “the government of Is-
rael advocated the establishment by the United Nations of an international regime
with full juridical status for Jerusalem concerned exclusively with the control and
protection of the holy places, and would co-operate with such a regime.”*®

In a speech in the Knesset on December 5, 1949, Prime Minister David Ben-
Gurion completely rejected the idea of putting Jerusalem under UN control. He
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explained that the international regime that it envisioned had failed to prevent the
invasion by the Arab states and the attacks on the Old City. He bluntly told the
Knesset that the UN “did not lift a finger” when a war was imposed on the nascent
State of Israel. For that reason, as far as he was concerned, the Corpus Separatum
was “null and void.” But he left the door open for international supervision over
the holy places as distinct from internationalization."” His suggestion assumed Is-
racl’s sovereignty over those parts of Jerusalem where it exercised its jurisdiction.

The declared Jordanian position was adamantly opposed to any concept of in-
ternationalization. King Abdullah proclaimed that the Arab section of Jerusalem
was joined to his kingdom, and that any attempt to impose an international sys-
tem and take away the city from the Arab state would be resisted by force.”

Despite vigorous opposition by Israel and Jordan, the General Assembly re-
stated its aim that Jerusalem be placed under a permanent international regime
with the city as a Corpus Separatum administered by the UN, and the Trustee-
ship Council was called upon to prepare a statute for the city. Resolution 303(IV)
of December 9, 1949, invited the Trusteeship Council to draw up a Statute of
Jerusalem.

At the Fifth Session of the General Assembly, on December 5, 1950, a draft
resolution was proposed by Sweden for an International Regime for the Holy
Places.*! Israel supported the proposal which, however, failed to win a majority in
the Political Committee. A Belgian proposal, reiterating the idea of a Corpus Sepa-
ratum, also failed to muster the necessary two-thirds majority in the Assembly. In
December 1952, the Philippines proposed an amendment to a draft resolution,
calling for direct negotiations, mentioning specifically the principle of the inter-
nationalization of Jerusalem. The amendment was not accepted.

In the meantime, despite this international interest, the Jordanians denied
rights of access of the Jewish people to their holy sites within the Old City of Jeru-
salem. As a result of the occupation of the Old City by the Arab Legion, 55 syna-
gogues and religious seminaries within the Jewish Quarter were either destroyed
or desecrated by the invading forces. Its Jewish population was expelled. While
Article VIII (2) of the 1949 Isracl-Jordan Armistice Agreement guaranteed “free
access to the Holy Places” and “use of the cemetery on the Mount of Olives,” Israc-
lis were barred from their holy sites, like the Western Wall, until the 1967 Six-Day
War, when the Old City was captured by the Isracl Defense Forces.

Clearly, in view of the situation in which the holy places located within the Old
City in Jerusalem were under the territorial control of Jordan, Israel’s major con-
cern, in favoring international control and supervision over the holy places, was
to ensure freedom of access for worship for all. However, despite Israel’s concerns
and the designs of the international community, such freedom of access did not
materialize during Jordan’s administration of Jerusalem, in clear violation of the
will of the international community and of all attempts through the institutions

79



Jewish Political Studies Review

of the international community to devise a way of ensuring, guaranteeing, and
supervising such freedom of access.

From 1952 until 1967, the question of the status of Jerusalem was not on the
agenda of the United Nations.

JERUSALEM AFTER 1967

With Israel’s attaining control over all of Jerusalem in 1967, including over all
the holy sites, Foreign Minister Abba Eban, in his statement to the UN General
Assembly on June 19, 1967, clearly set out Isracl’s intentions regarding the acces-
sibility and openness of the holy places in Jerusalem, as follows:**

For twenty years there has not been free access by men of all faiths to the
shrines which they hold in unique reverence. This access now exists. Isra-
el is resolved to give effective expression, in cooperation with the world’s
great religions, to the immunity and sanctity of all the Holy Places.

Prime Minister Levi Eshkol, while confirming Israel’s political sovereignty over
the entire city, announced before a group of religious leaders that “it is our inten-
tion to place the international administration and organization of the Holy Places
in the hands of the respective religious leaders.”

In the Protection of Holy Places Law of June 27, 1967, the Knesset proceeded
to enact the same guarantee of freedom of access to all Holy Places that had eluded
the international community for so long. It determined that “The Holy Places
shall be protected from desecration and any other violation and from anything
likely to violate the freedom of access of the members of the different religions to
the places sacred to them or their feelings with regard to those places.”*

The Knesset also extended Israel’s law, jurisdiction, and administration over all
of Jerusalem with a view to integrating Jerusalem into the Isracli administrative
and municipal spheres and the extension of public utility services and municipal
and administrative facilities to all parts of the city.> With respect to the Muslim
Holy Places, like the Dome of the Rock and the Al-Agsa Mosque, Israel allowed
practical administration and supervision of the site to remain in the hands of the
Jordanian Wagf, which came under the Ministry of Religious Endowments in the
Jordanian Government.

Despite the realization and practical implementation by Israel of the guaran-
tees for freedom of access to the Jerusalem holy places, the international commu-
nity, through repeated resolutions in the UN from 1967 up to the present day,
primarily at the behest and initiative of Jordan and later at the initiative of the Pal-
estinians, nevertheless consistently considered and still considers Isracel’s actions

80



Is Jerusalem Really Negotiable?

regarding the status of Jerusalem to be invalid. It demands that Israel rescind such
measures with a view to restoring the clearly absurd and irregular situation that
existed prior to Israel’s actions.”

US. POSITION ON JERUSALEM
The US. position regarding Jerusalem was enunciated in a number of statements:

e US. Ambassador to the UN Arthur Goldberg in the General Assembly,
June 14, 1967:

I wish to make it clear that the US does not accept or recognize these mea-
sures [annexation of east Jerusalem] as altering the status of Jerusalem...
we insist that the measures taken cannot be considered other than interim
and provisional and not prejudging the permanent status of Jerusalem.

...we believe that the most fruitful approach to a discussion on the
future of Jerusalem lies in dealing with the entire problem as one aspect
of the broader arrangements that must be made to restore a just and
durable peace in the area.”’

o U.S. Ambassador to the UN Charles Yost, July 1969:

The U.S. considers that the part of Jerusalem that came under the con-
trol of Israel in the June war, like other areas occupied by Israel, is oc-
cupied territory and hence subject to the provisions of international law
regarding the rights and obligations of an occupying power....

The occupant has no right to make changes in laws or in administra-
tion other than those which are temporarily necessitated by his security
interest, and that an occupier may not confiscate or destroy private prop-

erty.
o U.S. Secretary of State William Rogers on December 9, 1969:

We have made clear repeatedly in the past two and a half years that we
cannot accept unilateral actions by any party to decide the final status
of the city. We believe its status can be determined only through the
agreement of the parties concerned...taking into account the interests of
other countries in the area and the international community.

...We believe Jerusalem should be a unified city within which there
would no longer be restrictions on the movement of persons and goods.
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There should be open access to the unified city for persons of all faiths
and nationalities. Arrangements for the administration of the unified
city should take into account the interests of all its inhabitants and of the
Jewish, Islamic, and Christian communities. And there should be roles
for both Israel and Jordan in the civil and religious life of the city.”®

CAMP DAVID ACCORDS, 1978

With the commencement of the Middle East peace process following the 1977
visit to Jerusalem by Egyptian President Anwar Sadat and the ensuing 1978 ne-
gotiations at Camp David under the auspices of U.S. President Jimmy Carter, the
issue of Jerusalem did not figure as a negotiating issue in the outcome document,
“Framework for Peace in the Middle East.”®

However, in a series of answers to questions posed by Jordan’s King Hussein
during the Camp David negotiations, President Carter is on record expressing the
following views regarding the status of Jerusalem:*

We believe a distinction must be made between Jerusalem and the rest
of the West Bank because of the city’s special status and circumstances.
We would envisage, therefore, a negotiated solution for the final status of
Jerusalem that could be different in character in some respects from that
of the rest of the West Bank.

Whatever solution is agreed upon should preserve Jerusalem as a

physically undivided city.

He spoke about free access to holy places and the basic rights of the city’s residents.
The only international regime hinted at was that “the holy places of each faith
should be under the full authority of their representatives.”

In a statement issued by President Carter explaining the U.S. vote on Security
Council Resolution 465 on March 3, 1980, he stated:

As to Jerusalem, we strongly believe that Jerusalem should be undivided,
with free access to the holy places for all faiths, and that its status should
be determined in the negotiation for a comprehensive peace settle-
ment.”!

In an exchange of letters accompanying the agreed-upon framework, the respec-
tive positions of each of the three negotiating partners was placed on international
record. In his letter to President Carter dated September 17, 1978, President Sa-
dat reaffirmed Egypt’s position as follows:
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1. Arab Jerusalem is an integral part of the West Bank. Legal and historical
Arab rights in the city must be respected and restored.

2. Arab Jerusalem should be under Arab sovereignty.

3. The Palestinian inhabitants of Arab Jerusalem are entitled to exercise their
legitimate national rights, being part of the Palestinian People in the West
Bank.

4. Relevant Security Council resolutions, particularly Resolutions 242 and
267, must be applied with regard to Jerusalem. All the measures taken by Is-
rael to alter the status of the city are null and void and should be rescinded.

5. All peoples must have free access to the city and enjoy the free exercises of
worship and the right to visit and transit to the holy places without distinc-
tion or discrimination.

6. The holy places of each faith may be placed under the administration and
control of their representatives.

7. Essential functions in the city should be undivided and a joint municipal
council composed of an equal number of Arab and Isracli members can
supervise the carrying out of these functions. In this way, the city shall be

undivided.

Prime Minister Menachem Begin wrote to President Carter informing him:

On 28 June 1967, Israel’s parliament (The Knesset) promulgated and
adopted a law to the effect: “the Government is empowered by a decree
to apply the law, the jurisdiction and administration of the State to any
part of Eretz Israel (Land of Israel-Palestine), as stated in that decree.”
On the basis of this law, the government of Israel decreed in July 1967
that Jerusalem is one city indivisible, the capital of the State of Israel.

President Carter responded to the two letters as follows:

The position of the United States on Jerusalem remains as stated by Am-
bassador Goldberg in the United Nations General Assembly on July 14,
1967, and subsequently by Ambassador Yost in the United Nations Se-
curity Council on July 1, 1969.3

OSLO I ACCORD, 1993

The advent of direct negotiations between official Palestinian and Israeli delega-
tions, following the 1991 Madrid Peace Conference convened by the US. and
Russia, provided for the first time in the negotiating process a framework for de-
tailed discussion of the issues of direct bilateral concern between Israel and the
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Palestinians, including Jerusalem. These negotiations, held in parallel between
1991 and 1993 in Washington, D.C., and in Oslo, resulted in an exchange of
letters of mutual recognition between Prime Minister Yitzhak Rabin and PLO
Chairman Yasser Arafat,” and a framework document entitled “Israel-Palestinian
Declaration of Principles on Interim Self-Government Arrangements” (common-
ly described as “Oslo I”). A significant pre-ambular declaration was issued by both
sides according to which they “recognize their mutual legitimate and political
rights,” and agree to steps for achieving “peaceful coexistence and mutual dignity
and security and achieve a just, lasting and comprehensive peace settlement and
historic reconciliation through the agreed political process.”*

While this historic declaration did not specify, in and of itself, which legiti-
mate and political rights were mutually recognized, clearly the rights of each side
regarding Jerusalem, among other possible rights (including Israel’s right to a Jew-
ish national home and the Palestinian right to self-determination), were consid-
ered to be part and parcel of this mutual commitment.

In this context, perhaps the most significant milestone in the negotiating his-
tory of Jerusalem occurred in Article V of this document regarding permanent
status negotiations scheduled to take place during the course of a five-year “transi-
tional period” of Palestinian interim self-government:

It is understood that these negotiations shall cover remaining issues, in-
cluding: Jerusalem, refugees, settlements, security arrangements, borders,
relations and cooperation with other neighbors, and other issues of com-
mon interest (emphasis added).

The significance of this commitment was striking in the wider context of the ne-
gotiating history of Jerusalem. It referred to the issue of Jerusalem in general, im-
plying possibly the whole of Jerusalem and not merely the fate of east Jerusalem
or the holy places. In fact, as noted by Dore Gold, “when Israel signed the Oslo
Agreements in 1993, for the first time since 1967 it agreed to make Jerusalem an
issue for future negotiations.*®

The participation by Palestinian residents of Jerusalem in the projected Palestin-
ian Authority elections, as foreseen by the agreement, was referred to in a “Protocol
on the Mode and Conditions of Elections” annexed to the agreement, stating:

Palestinians of Jerusalem who live there will have the right to partici-
pate in the election process, according to an agreement between the two

sides.

The presence of Jerusalem as an issue in the negotiation process and the Palestin-
ian interest in east Jerusalem, were given prominence in a letter dated October 11,
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1993, from Israeli Foreign Minister Shimon Peres to Norwegian Foreign Minister
Johan Jorgan Holst in which Peres confirmed:

The palestinian [sic] institutions of East Jerusalem and the interests and
well-being of the Palestinians [sic] of East Jerusalem are of great impor-
tance and will be preserved.

Therefore, all the palestinian [sic] institutions of East Jerusalem, in-
cluding the economic, social, educational, and cultural, and the holy
Christian and Moslem places, are performing an essential task for the
palestinian [sic] population.

Israel undertook “not to hamper their activity.”

WASHINGTON DECLARATION, 1994

With Jerusalem formally ensconced within the Isracli-Palestinian negotiation
process, there was nevertheless a necessity to protect the role of Jordan in the con-
text of negotiating Jerusalem. This was realized in the Washington Declaration
of July 25, 1994, the precursor to the Isracl-Jordan Peace Treaty, in which Israel’s
Prime Minister Rabin and Jordan’s King Hussein formally terminated the state of
belligerency that had existed between the two countries. In addition, with regard
to Jordan’s role in any future negotiations between Israel and the Palestinians re-
garding Jerusalem, the two leaders declared:

Israel respects the present special role of the Hashemite Kingdom of
Jordan in Muslim holy shrines in Jerusalem. When negotiations on the
permanent status will take place, Israel will give high priority to the
Jordanian historic role in these shrines. In addition the two sides have
agreed to act together to promote interfaith relations among the three
monotheistic religions.*

This commitment was repeated and formally reaffirmed in Article 9(2) of the Jor-
dan-Israel Peace Treaty, signed shortly thereafter on October 26, 1994
ISRAEL-PALESTINIAN INTERIM AGREEMENT, 1995

While the Oslo I declaration deferred the substantive negotiating issue of Jeru-

salem to the permanent status negotiations, the “Isracli-Palestinian Agreement
on the West Bank and the Gaza Strip” between the PLO and Israel signed in
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September 1995 (commonly known as “Oslo II”), contained detailed provisions
enabling Palestinian residents of [east] Jerusalem to participate in the elections
determined by this agreement for the Palestinian administrative institutions and
for the election of the “Ra’ees” (head).*

Annex II to this agreement entitled “Protocol Concerning Elections” details
in Article VI entitled “Election Arrangements Concerning Jerusalem” such issues
as election campaigning, polling arrangements, location of polling stations in east
Jerusalem and voting procedures, based on the use of post offices located in eastern
Jerusalem as centers for polling.*’

SAUDI ARABIAN PEACE PLAN, MARCH 2002

A Saudi-inspired peace plan adopted by an Arab summit in Beirut in March 2002
and considered by many in the international community, including the EU and
the U.S,, as a viable initiative for regional peace, made reference to Jerusalem by
conditioning the establishment of normal relations in the context of a compre-
hensive peace, with Israel’s acceptance of an independent Palestinian state with
east Jerusalem as its capital.

JERUSALEM IN THE QUARTET “ROADMAP;” APRIL 2003

The UsS.-initiated “Performance-Based Roadmap to a Permanent Two-State Solu-
tion to the Isracli-Palestinian Conflict,” drafted under the auspices of the Quar-
tet—the United States, the European Union, the United Nations, and Russia—
specified steps and timelines for reaching a settlement. *!

The first phase, intended to be completed by May 2003 in the context of “Pal-
estinian Institution-Building,” required Israel to reopen the Palestinian Chamber
of Commerce and other closed Palestinian institutions in east Jerusalem, based
on a commitment that these institutions operate strictly in accordance with prior
agreements between the parties.

By the third phase, projected to be completed by 2005, the Roadmap envi-
sioned a final and comprehensive permanent status agreement ending the conflict
and ending “the occupation that began in 1967, including a “negotiated resolu-
tion on the status of Jerusalem that takes into account the political and religious
concerns of both sides, and protects the religious interests of Jews, Christians, and
Muslims worldwide.”

One may view an element of complementarity in the terminology regarding
Jerusalem used in the 2003 Roadmap (“the political and religious concerns of
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both sides”) and that used in a more general expression in the 1993 Oslo I Accord
(“recognize their mutual legitimate and political rights”).

NEGOTIATING PROPOSALS FOR THE FINAL DISPOSITION OF JERUSALEM

With the possibility of resumption of negotiations between Israel and the Pales-
tinians and entry into a substantive discussion of Jerusalem as a permanent status
issue at some stage in the near future, various suggestions, some more practical
than others, have been proffered by international and local bodies, international
legal scholars and other individuals, aimed at serving as a basis for such negotia-
tions, all intended to preserve some element of international influence in Jerusa-
lem as well as elements of shared sovereignty and/or administration of the city.

o In 1988, Walid Khalidi proposed the designation of west Jerusalem as the
capital of Israel and cast Jerusalem as the capital of Palestine. Extraterri-
torial status and access to the Jewish holy places would be assured, and a
Grand Ecumenical Council formed to represent the three monotheistic
faiths (with rotating chairmanship), to oversee inter-religious harmony.
Reciprocal rights of movement and residence between the two capitals
within agreed-upon limits would be negotiated.*

e In 1992, a “Blueprint for Jerusalem” was developed by former Jerusalem
Municipal Council member Moshe Amirav in association with Israeli and
Palestinian intellectuals, proposing an enlarged greater Jerusalem with an
overall council comprising 20 municipal units, each under the sovereignty
of their respective side, and a joint metropolitan council composed of rep-
resentatives of the two sides and of the three religions managing the holy
places.®

e In 1992, Adnan Abu Odech proposed “Two Capitals in an Undivided
Jerusalem,” dividing sovereignty over urban areas outside the walls of the
Old City based on the demographic nature of the population, with no state
having political sovereignty over the walled city, which would belong to
the world and to the three religions, governed by a council representing the
highest religious authorities of each religion.*

e In 1993, Hanna Siniora, editor-in-chief of 4/-Fajr, proposed that based on
the 1947 Partition Plan divisions, all the institutions of both peoples could
be located in the Greater Jerusalem area. West Jerusalem would have the
Knesset, the seat of the Isracli government and all other Isracli government
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institutions, and in east Jerusalem would be the Palestinian National
Council, the seat of the Palestinian government, and all other Palestinian
government institutions. The plan calls for mutual agreement between the
two countries to suspend the issue of sovereignty over the entire area of
Greater Jerusalem or the Metropolitan Council of Jerusalem.®

The 1994 IPCRI Plan (from the Israel/Palestine Center for Research and
Information) proposed a geographically undivided city politically divided
into two capitals, with two sovereignties, two municipal administrations,
coordination of administration of each side’s neighborhoods, and joint ad-
ministration of the Old City, joint planning forums, and joint coordina-
tion between the two mayors.*

The 1995 Beilin-Abu Mazen Plan47 was developed through a secret
Stockholm channel on permanent status run by Israeli Deputy Foreign
Minister Yossi Beilin and Arafat’s deputy, Mahmoud Abbas (Abu Mazen).
Their joint working paper proposed a Palestinian capital in Abu Dis, joint
administration of an expanded city incorporating Palestinian and Isracli
neighborhoods, each serving as the respective national capital, guarantee-
ing Jerusalem as an open and undivided city with free and unimpeded ac-
cess for people of all faiths and nationalities. The working paper was not
ultimately signed by either side and Arafat called it a “basis for further
negotiations.”

The ultimate sovereignty of the area outside the respective capitals of the
two states would be determined by the parties in subsequent negotiations.
A Palestinian flag—not a Jordanian flag—would fly in the area of the Tem-
ple Mount.

A 1999 EU Note-Verbale to the Israel Foreign Ministry stated: “The Eu-
ropean Union reaffirms its known position concerning the specific status
of Jerusalem as a corpus separatum.”*®

In the February 15, 2000, “Basic Agreement between the Holy See and
the PLO,” the preamble calls:

...for a special statute for Jerusalem, internationally guaranteed, which

should safeguard the following:

a. Freedom of religion and conscience for all

b. The equality before the law of the three monotheistic religions and
their institutions and followers in the city
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c. The proper identity and sacred character of the city and its univer-
sally significant religious and cultural heritage

d. The holy places, the freedom of access to them and of worship in them

e. 'The regime of “Status Quo” in those holy places where it applies.*’

* InMay 2000, Gershon Baskin, co-director of IPCRI, presented a proposal
based on the principle of “scattered sovereignty”:

1. Essential “non-negotiables™:

a. Israeli sovereignty over the Western Wall of the Temple and the en-
trance to the Western Wall compound

b. Isracli sovereignty over the Jewish Quarter of the Old City

c. Israeli sovereignty over the Israeli neighborhoods of east Jerusalem
that were constructed after 1967 (such as Ramot, Ramat Eshkol,
French Hill, East Talpiot, Gilo, etc.)

d. Security arrangements and mechanisms guaranteeing the security
of Israelis in all parts of the city

e. A guarantee that the city will remain open; in other words, free,
unrestricted movement for all in all parts of the city

e. Limitations on Palestinian building and digging on the Temple
Mount

2. The boundaries of Palestinian east Jerusalem will be the boundaries of
June 4, 1967, based on UN Resolution 242.

3. Jerusalem will remain open, united and undivided, with no physical
boundaries in east or west Jerusalem, and freedom of movement for all
throughout the entire city.

4. As sovereign power in east Jerusalem, the Palestinians will agree to re-
linquish their sovereignty over the Western Wall and the entrance to
the Western Wall, the Jewish Quarter of the Old City and the Israeli
neighborhoods in east Jerusalem.

5. 'The Temple Mount (Haram al Sharif) will continue to be under the
control of the Muslim Wagqf, which will not build any buildings on
the Mount or engage in any digging under the mount, unless mutually
agreed to with Israel.

6. The area directly above the Western Wall will be a “no congregation”
area in order to meet Isracli demands for security against stoning the
Western Wall compound.

7. A council of elected representatives from all four quarters will manage
the Old City which will be a tax-free zone.

8. Both sides will legislate a “Basic Law” that promises freedom of access
and movement to the holy places and sites, freedom of worship and the
protection of holy places and sites.”
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“Clinton Parameters,” December 23, 2000

1.

Palestinian sovereignty over the Haram, and Israeli sovereignty over

a) the Western Wall and the space sacred to Judaism of which it is a part;
b) the Western Wall and the Holy of Holies of which it is a part.
There will be a firm commitment by both not to excavate beneath the
Haram or behind the Wall.

Or—Palestinian sovereignty over the Haram and Israeli sovereignty
over the Western Wall and shared functional sovereignty over the issue
of excavation under the Haram and behind the Wall such that mutual
consent would be requested before any excavation can take place. >
Clinton later summarized his Jerusalem proposal before the Israel Poli-
cy Forum on January 7, 2001, as follows:

First, Jerusalem shall be an open and undivided city, with assured free-
dom of access and worship for all. It should encompass the internation-
ally recognized capitals of two states, Israel and Palestine. Second, what
is Arab should be Palestinian, for why would Israel want to govern, in
perpetuity, the lives of hundreds and thousands of Palestinians? Third,
what is Jewish should be Israeli. That would give rise to a Jewish Jerusa-
lem larger and more vibrant than any in history.>

Munk Centre of the University of Toronto, in coordination with the Ca-
nadian Department of Foreign Affairs, December 2005

Establishment of an interim special regime within the framework of a
two-state solution for Israel and Palestine, with Yerushalayim and al-
Quds as their capitals.

Appointment of an internationally respected individual possibly nomi-
nated by the Quartet and agreed-to by the parties as administrator with
executive powers.

A governing council, composed of Israelis, Palestinians, and possibly
outside representatives drawn from countries acceptable to the parties.
Vesting in the administrator and council responsibility for security,
law enforcement, public services, infrastructure, residency, property
ownership, the legal regime, zoning and building and other relevant
regulations.

Isracli and Palestinian authorities’ responsibility for issues affecting
their nationals, including health, education, family law and religious
observance.

Establishment of a single Old City police force composed of interna-
tionals, Israelis and Palestinians.

International agencies could transfer offices to the Jerusalem area to
provide economic stabilization and encourage political stability.>*



Is Jerusalem Really Negotiable?

e Prof. John Witbeck’s “Condominium Solution,” 2007
In the context of a two-state solution, Jerusalem could form an undivided
part of both states, constitute the capital of both states and be administered
by local district councils, to which as many aspects of municipal governance
as possible would be devolved, and an umbrella municipal council, which
would coordinate only those major matters which can only be dealt with
efficiently at a city-wide level. In the proper terminology of international
law, Jerusalem would be a “condominium” of Israel and Palestine.
Assigning sovereignty over an undivided city both to Isracl and to Pales-
tine should satisfy to the maximum degree possible the symbolic and psy-
chological needs of both Israclis and Palestinians. >

e The 2010 Working Group on “The Historic Basin of Jerusalem: Prob-
lems and Possible Solutions,” headed by Prof. Ruth Lapidoth and Dr.
Amnon Ramon,” recommended international involvement on the as-
sumption that it would improve chances of reaching agreement in light of
the mistrust between the sides as well as the cultural-religious importance.
Neither side would be required to relinquish sovereignty, thereby enabling
a long-term interim arrangement until the sides build up the mutual trust
needed for achieving a permanent agreement.

CONCLUSION

Despite the many proposals for negotiating the Jerusalem issue, any agreed plan
for resolving the future status of the Holy City has defied generations of nego-
tiators. Israel’s formal position proved paradoxical. While the Oslo Agreements
in September 1993 made Jerusalem one of the subjects for the permanent status
negotiations between Israel and the Palestinians, Prime Minister Yitzhak Rabin
made clear in his final Knesset address in October 1995 that Jerusalem was to
remain united under Israeli sovereignty. But by formalizing past understandings
with the Hashemite Kingdom of Jordan over its role in the administration of the
Muslim holy sites, through instruments like the Washington Declaration, he ap-
peared to be drawing a distinction between sovereignty over Jerusalem, which in
his view had to be retained by Israel, and an international administrative role for
the holy sites, which he was prepared to explore with Israel’s eastern neighbor.
Thus, while insisting on Israeli sovereignty over a united Jerusalem, he did not
view the issue of Jerusalem as a “zero sum game.”

However, any future solution for Jerusalem can only be predicated on a firm
political and legal agreement between the parties establishing genuine, peaceful re-
lations between them and detailing the respective spheres of joint and/or separate
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administration, control, responsibility and cooperation. Such an agreement would
have to be accepted universally throughout the international community. It must,
in and of itself, be predicated on absolute acknowledgement of, respect for, and ac-
ceptance by each side of the historic and religious rights of the other in Jerusalem.
Continued mistrust, attempts to dislodge, undermine or destabilize the other side
vis-a-vis its own constituency or the international community, and attempts to
delegitimize the integrity or historical rights of the other side would clearly render
hopeless any possibility of peacefully governing Jerusalem.
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